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Committee on the Public Lands, 

House of Representatives, 

Tuesday J February 15 , 1916, 

The committee this day met, Hon. Scott Ferris (chairman) 
presiding. 

The Chairman, The committee has met this morning to hear some 
gentlemen in regard to H. R. 8491, entitled ^'A bill to amend the 
act entitled 'An act to amend sections twenty- two hmidred and 
seventy-five and twentv-two hundred and seventy-six of the Revised 
Statutes of the United States, providing for the selection of lands 
for educational purposes in lieu of those appropriated,' and to author- 
ize an exchange of lands between the United States and the several 
States." 

The bill reads as follows: 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assmhUd^ That the provisions of the act of Congress approved February 
twenty-eighth, eighteen hundred and ninety-one (Twenty-sixth Statutes at Large, 

gage seven hundred and ninety-six), entitled ''An act to amend sections twenty-two 
undred and seventy-five and twenty-two hundred and seventy-six of the Revised 
Statutes of the United States providing for the selection of lands for educational pur- 
poses in lieu of those appropriated, and for other purposes," are hereby declared 
applicable to the grants of school lands made by the acts of February twenty-second, 
eighteen hundred and eighty-nine (Twenty-fifth Statutes at Large, page six hundred 
and seventy-six), July third, eighteen hundred and ninety (Twenty-sixth Statutes at 
Large, page two hundred and fifteen), and July tenth, eighteen hundred and ninety 
(Twenty-sixth Statutes at Laige, page two hundred and twenty-two), and all selec- 
tions heretofore made and approved under said mnts and in accordance with said 
act of February twenty-eighth, eighteen hundred and ninety-one, if otherwise law- 
ful, are hereby ratified and confirmed; that all pending ana unapproved selections 
heretofore made under said grants and in accordance with said act, ii found otherwise 
regular, and for lands subject to selection at date of approval may be approved under 
the provisions of said act. 

Sec. 2. That said act of February twenty-eighth, eighteen hundred and ninety-one, 
is hereby amended by addition of the following section: 

**That as to all surveyed or unsurveyed sections in place granted or reserved to 
the use of schools and included within national forests it shall be lawful for the State 
in pursuance of an agreement, either prior or subsequent hereto , between the State 
and the Secretary of Agriculture to relinquish its claim, right, and title thereto and 
select in lieu thereof other unappropriated nonmineral lands of approximately equal 
value designated by the Secretary of Agriculture and lying within the present boun- 
daries of any national forest or forests within the State wherein the excnange is to be 
made; that upon the consummation of the exchange herein authorized and its 
approval by the Secretary of the Interior the President of the United States is author- 
ized to eliminate from such national forest the lands so selected for and on behalf of 
the State: Provided, That the lands granted in place to such State or Territory and 
surrendered under the provisions hereof shall, upon the approval of the indemnity 
or exchange, revert to and become a portion of the national forest wherein located, 
subject to all the laws, rules, and regulations thereto applicable: Provided further , 
That the agreement between the State of South Dakota and the Bureau of Forestry, 
January fourth, nineteen hundred and ten, so far as heretofore consummated in 
accordance with the proclamation of the President, February fifteenth, nineteen 
hundred and twelve (Thirty-seventh Statutes at Large, page seventeen hundred and 
twenty-nine), is hereby ratified and confirmed." 
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Sec. 3. That exchanges of title between the United States and States heretofore 
made and approved under authority of said act of February twenty-eighth, eighteen 
hundred and ninety-one, whereby the State relinquished its title to surveyed school 
lands in forest or other permanent reservations in lieu of lands elsewhere are hereby 
ratified and confirmed, and all pending and unapproved exchanges of like character, 
if otherwise regular, for public lands subject to selection at date of approval may be 
in similar manner adjudicated and approved: Provided, That in future no such ex- 
changes shall be made or approved except as provided in section two of this act, but 
nothing herein shall prevent the consummation of the agreement entered into between 
the Secretary of tiie Interior and the State of Califcmia with respect to sections, the 
property of the United States, sold or encumbered, by the State. 

Sec. 4. That the provisions of sections one and two oi this act shall be applicable only 
where the State shall have, by constitutional legislative enactment, sismined its assent 
t'j the terms of said act of eighteen hundred and ninety-one, as herein declared and 
amended. 

It has been suggested that the report of the Secretary of the Inte- 
rior be printed herewith, regardless of its bulk. Without objection 
it will be inserted at this point. 

Department of the Interior, 

Washington, December IS, 1915. 
Hon. Scott Ferris, 

Chairman Committee on Public Lands, House of Representatives. 

My Dear Mr. Ferris: As you are aware, it has been the general practice of 
Congress to grant to the various States two, and in some instances four, sections of 
pubUc lands in place for the support of public schools. The act of February 28, 1891 
(26 Stat., 796), amending sections 2275 and 2276 of the Revised Statutes, has in the 
past been regarded and treated by this department as a general adjustment act, per- 
mitting the States to select other vacant nonmineral public lands in lieu of losses to 
the grant in place; that with respect to the establishment of national forests and 
other reservations, including within their exterior limits unsurveyed school sections, 
the reservation operated to defeat the grant in place^ but entitled the State to lands 
in lieu thereof; and that as to school lands surveyed prior to the establishment of 
such reservatidhs the State might, under the so called exchange provision of the 
act, surrender its title to such surveyed school sections in exchange for public lands 
of the United States. With respect to the school grant made to the States of Wash- 
ington, Montana, South Dakota, and North Dakota by the act of February 22, 1889 
(25 Stat., 676), the Supreme Court of Washington, in the case of the State v. Whitney, 
held, in substance, that the grant was a present one, applicable to all lands, whether 
surveyed or unsurveyed, and that the act of February 28, 1891, supra, did not operate 
to repeal or limit the operation of the grant to said States under the act of 1889. In 
the case of Hibberd v. Slack (84 Fed. Rep., 571), involving school sections in Cali- 
fornia surveyed prior to their inclusion in a reservation, the court held, in substance 
that the act of February 28, 1891, supra, does not authorize the State to surrender 
school lands in place surveyed prior to the creation of the reservation in exchange 
for other public lands, this upon the theory that the title to the lands in place had 
vested in the State, and that the latter was without authority to surrender such title 
for lieu lands. The said decision was followed in the case of the Desert Water, Oil 
& Irrigation Co. v. State of California (138 Pac. Rep» 981), now pending in the Su- 
preme Court of the United States on writ of error. The situation is also complicated, 
particularly with respect to those States which were granted school lands in place by 
the act of February 22, 1889, supra, by provisions in the constitutions of the States 
and in the law providing that the lands granted shall be disposed of in a specific 
manner and at not less than a specified price. With respect to this provision, the 
Supreme Court of Idaho, in Balderston v. Brady (17 Idaho, 567), held that the State 
officials were not authorized to surrender sections in place and take indemnity there- 
for, but could dispose of school sections only in accordance with the constitutional 
provision indicatea. Subsequently, after the enactment of a law by the State leg- 
islature authorizing exchanges, the supreme court, in Rogers r. Hawley (19 Idaho, 
751), held that the same might be properly consummated. 

The situation with respect to these grants is, therefore, that the former rulings and 
practices of this department have been Questioned or controverted bjr decisions of 
the State courts, and in one instance by decision of a Federal court, with the result 
that the department has felt it incumbent upon it to suspend all pending applica- 
tions for the exchange of lands in such cases and to refuse to entertain further appli- 
cations therefor. Tnis situation has resulted in delay and hardship to the States 
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and to purchasers of lieu lands from the various States and calls for action which 
will enable the United States and the States to adjust and settle these grants. 

I have, therefore, caused to be prepared and herewith transmit a tentative form of 
measure which, in the view of the department, would meet the situation provided 
that appropriate action be had by the several States where necessary to secure on 
their part the necessary authority to meet the terms of the exchange authorized by 
Federal law. 

Section 1 makes applicable to States, having grants of school lands imder certain 
acts therein described, the provisions of the act of Congress approved February 28, 
1891, confirms selections heretofore made and approved thereunder, and proposes to 
authorize the approval of all pending unapproved selections heretofore made, if other- 
wise regular, and made for lands subject to selection at date of approval. 

Section 2 proposes a plan of adjustment of the school grants m so far as they fall 
within the exterior limits of national forests, the object being to adjust the grant in a 
way which will be mutually beneficial to the United States and the States. The 
plan proposed is designed (1) to enable the several States to consolidate their lands 
m a solid block, so that they may be handled on a profitable and businesslike basis, 
and to permit the States to come into immediate possession and use of the full acreage 
of school lands within national forests to which they might be eventually entitled. 
(2) It will remedy the embarrassing situation which now exists of having school lands 
granted in place, two or four sections, being scattered throughout national forests in 
such a way as to embarrass the Federal Government in the use and admiiiistration of 
national-forest lands, the State being at the same time not in a position to make bene- 
ficial use of the isolated and scattered areas. In substance, it permits the State and 
tiie United States, acting through the Departments of Agriculture and Interior, to 
mutually agree for the surrender of the scattered school sections within national 
forests and the selection in lieu thereof, within the boundaries of any national forest 
or forests within the State, of a solid block or blocks of land of approximately equal 
value, and the patenting thereof to the States. The second proviso to the section is 
designed to permit the consummation of an agreement made between the Department 
of Agriculture and the State of South Dakota of the character described, which agree- 
ment was entered into upon the belief that existing law permitted such an arrange- 
ment. It may be stated in this connection that the States of Idaho, Montana, and 
Washington have indicated a desire to make such exchanges as are proposed in sec- 
tion 2 of this measure, and examinations of lands have been made, or are now in 
progress^ to that end, Congress having in the acts of March 4, 1913, and March 4, 1915, 
appropriated money to enable the Forestry Service of the Department of Agriculture 
to mate examinations or investigations in the States of Montana and Washington. 
Undoubtedly, some of the other public-land States will in the future desire to enter 
into similar arrangements. 

Section. 3 of the bill is confirmatory and is designed to permit the approval and 
passing of title to the States of indemnity selections heretofore made in lieu of surveyed 
school lands in forests or other permanent reservations. It is particularly important 
to the States which have made such lieu selections and to those who have purchased 
the selected land from the States in anticipation of the consummation of the exchange. 
The reason for inserting in the proviso to section 3 the clause respecting an agreement 
between the Secretary of the Interior and the State of California is briefly as follows: 
School sections in place approximating in area 7,000 acres were believed to be 
within the limits of certain private land grants in the State of California, and on the 
basis thereof the State secured lieu lands. Subsequently, upon final survey of the 
private grants, it was found that the sections in place in fact lay outside of the grant 
limits, and the State, assuming that it owned the same, proceeded to dispose of the 
same to private individuals. In adjusting the school grant to the State of California 
this fact was disclosed and the State, in order to protect the purchasers of the land 
in place and to make reparation for the unauthorized sale of the sections in place, 
which in fact were not State lands, entered into an agreement with the Secretary of 
the Interior in 1912 to select the said sections in place, aggregating, as stated, about 
7,000 acres in lieu of school sections within national forests. The entire matter of 
adjustments between the State and the United States has been ratified by the Legis- 
lature of the State of California, and should this measure become a law it is important 
that in order to entirely straie:hten out the matter the clause just described be included. 
The situation is limited to the area described, and is present nowhere else. 

Section 4 provides that sections 1 and 2 of this measure shall be applicable only 
where the States shall have by constitutional legislative enactment assented to the 
terms and conditions of the act of February 28, 1891, supra, this provision being 
designed to secure the necessary constitutional action by tnose States where it may 
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be found they are at present without constitutional authority to consummate the 
exchanges authorized to be made under sections 1 and 2 of this bill. 

The existing situation has been the subject of extended investigation by this depart- 
ment, and I inclose a report submitted by the General Land Office setting out in 
detail the history of the school grants and the operations thereunder. The legislation 
proposed is urgent and important, both from tne viewpoint of the National Govern- 
ment and of the States interested, and I earnestly hope that some such legislation 
may be had in the near future. Should the tentative measure herewith submitted 
meet with your approval, I will be glad if you will introduce same. 

Very truly, yours, Andkieus A. Jones, 

First Assistant Secretary. 



REPORT OF THE COMMISSIONER OF THE GENERAL LAND OFFICE 
ON AI77USTMENT OF GRANTS IN AID OF PXTBLIC SCHOOLS. 

Department op the Interior, 

General Land Office, 

Washingtonf D. C. 
The Secretary of the Interior. 

Sir: In accordance with your request of December 3, 1914, I have the honor to 
submit herewith a report wim respect to the pending adjustment of the several grants 
in aid of pubKc schools, especially as to claims for indemnity. 

ITie specific information called for in your request covers so wide a field of investi- 
gation tnat I have deemed it advisable to indicate the order in which the several 
features will be presented: 

1. Call for report. 

2. Character of the school ffrant, as defined by the courts. 

3. General legislation regulating indemnity. 

Decisions of the courts and department thereon. 

4. Grants to the several States: 

(a) State constitutional provisions. 

(b) State legislation. 

(c) Decisions of the State and Federal courts construing said grants — 

CaUfomia. 

Oregon. 

Nevada. 

Colorado. 

Washington. 

Montana. 

North Dakota. 

South Dakota. 

Idaho. 

Wyoming. 

Utah. 

New Mexico. 

Arizona. 

5. Proposed legislation: 

(a) Amendatory act of 1891. 

(b) Mineral lands. 

6. Tabtilated statement of present status of adjustment as to lands within national 

forests and other reservations. 
Note. — For exception of mineral land from grants, see Nevada, Utah, and New 
Mexico. 

1. CALL FOR REPORT. 

Department op the Interior, 

December 3, 1914. 
The Commissioner op the General Land Office. 

Sir: The question of adjusting the school grants to the several public-land States, 
and particularly the matter of indemnity selections for losses by reason of creation of 
national forests and other reservations, is, as you are aware, an exceedingly embar- 
rassing and uncertain matter, particularly in view of the peculiar language of the 
grants to certain of the States, of the peculiar constitutional provisions or lack of con- 
stitutional provisions in certain of the States governing exchanges, and of the fact 
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that numerous forest and other reservations have been created since the admission of 
the several States into the Union. 

Various bills have been introduced into Congress and tentative drafts of reports 
thereupon submitted for the department's consideration, but none seem to cover the 
field, nor to afford an entirely satisfactory solution of all problems. It occurs to me 
that we should first ascertain, as nearly as possible, the exact legal and constitutional 
diMculties which confront us in this particular, the status of the grants to the several 
States, particularly with reference to existing reservations or withdrawals, and then 
draft a tentative measure meeting and curing these difficulties and deficiencies. 

In connection with House joint resolution 266 you transmitted a tentative draft of 
report, which report discusses generally the laws and decisions, and gives approxi- 
mately the acreage of approved and unapproved school indemnity selections made 
upon the basis ot surveyed and unsurveyed school sections within national forests 
and national parks. There is no statement, however, of the approximate total of 
school sections within the limits of national forests, national parks, Indian or other 
reservations in each of the several States, or information as to when the several reserva- 
tions or withdrawals were made. Neither is there a specific statement as to the exact 
difficulties, constitutional or legal, in the way of effecting an adjustment in each 
State. 

It occurs to me, therefore, as a basis for further intelligent consideration of the 
matter, it will be necessary for you to compile from your records a memorandum of 
statement, which shall first take up. State by State, the exact legal situation under 
botJi Federal and State laws, with respect to school sections and indemnity for losses 
thereof. In each case a statement should be made of the decisions of the courts of 
that State or of other States which bear upon the right or absence of right of tiie State 
or of the Federal Government to consummate exchanges. The difference in the terms 
of the several enabling acts and of the constitutions of the States renders it important 
that the peculiar conditions and difficulties applicable to each State be given sepa- 
rately. I would also like a stetement of the approximate total acres^e of granted 
school sections within the limits of national forests, national parks, national monu- 
ments, Executive order Indian reservations, etc., in addition to the more specific data 
given in the proposed report on House joint resolution 266. This data, together 
with the data already collated by you, showing the approved and pending indemnity 
selections, should enable us to ascertain the amount of land which might be sought to 
be made the subject of future exchange. I would also like to be advised, approxi- 
mately, of the acreage of indemnity school selections offered and pending and which 
selected land is now mcluded withm withdrawals or reservations for water-power sites 
and otiier withdrawals made under the provisions of the act of June 25, 1910 (36 Stat., 
847); also approximate acreage of indemnity school selections pending for lands which 
have, since date of proffer of the selection, been included within existing national 
forests, parks, monuments, or Executive order Indian reservations. 

The matters involved are so important to the Government, the several States, and 
incidentally to individuals, and the necessity for comprehensive and decisive legisla- 
tion curing difficulties and doubts so evident, that I believe the labor involved in 
securing the data above indicated, and any other data which you may regard mate- 
rial, is fully warranted. This memorandum or tabulation need not be prepared for 
the States whose grants have been practically adjusted and within whoee limits no 
national forests or parks exist, but snould include those public-land States with un-, 
adjusted grants, within whose limits exist national parks, national forests, Executive 
oraer Indian reservations, and national monuments. * 

Please refer iA your reply to Miscellaneous Docket No. 29583. 
Respectfully, 

A. A. Jones, 
First Assistant Secretary. 

2. CHARACTER OF SCHOOL GRANT, AS DEFINED BY THE DECISIONS 

OF THE COURT. 

Heydenfeldt v. Daney Gold & Silver Mining Co. (93 U. S., 637): 
"Tne validity of the patent from the State under which the plaintiff claims title 
rests on the assumption that sections 16 and 36, whether surveyed or unsurveyed, 
and whether containing minerals or not, were granted to Nevada for the support of 
common schools by the seventh section of the enabling act approved March 21, 1864 
(13 Stat., 32), which is as follows: 'That sections numbered 16 and 36 in every town- 
ship, ana where such sections have been sold or otherwise disposed of by any act of 
Congress, other lands equivalent thereto, in legal subdivisions of not less than one 
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quarter section, and as contiguous as may be, shall be and are hereby, granted to said 
State for the sup^rt of common schools.' 

^'This assumption is not admitted by the United States, who, in conformity with 
the act of Congress of July 26, 1866 (14 id., 251), issued to the defendant a patent to 
the land in controversy, bearing date March 2, 1874. Which is the better title is 
the point for decision. As it has been the settled policy of the Government to pro- 
mote the development of the mininj^ resources of tne countrv, and as mining is the 
chief industry in Nevada, the question is of great interest to ner people. 

"Congress, at the time, was desirous that the people of the Territory of Nevada 
should form a State Government and come into the Union. The terms of admission 
were proposed, and, as was customary in previous enabling acts, the particular sec- 
tions of tne public lands to be donated to tne new State for the use of conmion schools 
were specified. These sections had not been surveyed, nor had Congress tlien made, 
or authorized to be made, any disposition of the national domain within that Ter- 
ritory. 

"6ut this condition of things did not deter Congress from making the necessary 
provision to place", in this respect, Nevada on an equal footing with States then recently 
admitted. Her people were not interested in getting the identical sections 16 and 
36 in every township. Indeed, it could not be known until after a survey where they 
would fall, and a grant of quantity put her in as good a condition as the other Stat^ 
which had received the benefit of^this bounty. A grant operating at once and 
attaching prior to the surveys by the United States would deprive Congress of the 
power of disposing of any part of the lands in Nevada until they were s^regated 
from those granted. In the meantime, further improvements would be arrested, 
and the persons who prior to the surveys had occupied and improved the country 
would lose their possessions and labor in case it turned out that they had settled 
upon the specified sections. Congress was fully advised of the condition of Nevada, 
of the evils which such a measure would entail upon her, and of all antecedent legis- 
lation upon the subject of the public lands within her bounds. In the light of tiiis 
information, and surrounded by these circumstances. Congress made the grant in 
question. It is ambi^ous; for its different parts can not be reconciled if the words 
used to receive their usual meaning. Schulenberg v. Harriman (21 Wall., 44), 
establishes the rule that 'unless there are other clauses in a statute restraining the 
operation of words of present grant, these must be taken in their natural sense.* We 
do not seek to depart from this sound rule; but, in this instance, words of qualification 
restrict the operation of those of present grant. Literally construed, they refer to 
past transactions; but evidently they were not employed in this sense, for no lands 
in Nevada had been sold or disposed of by any act of Congress. There was no occasion 
of making provision for substituted land.s if the grant took effect absolutely on the 
admission of the State into the Union, and the title to the lands then vested in the 
State. Congress can not be supposed to have intended a vain thing, and yet it is 
quite certain that the language of the Qualification was intended to protect the State 
against a loss that might happen through the action of Congress in selling or disposing 
of the public domain. It could not, as we have seen, apply to past sales or disposi- 
tions, and, to have any effect at all, must be held to apply to the future. 

"This interpretation, although seemingly contrary to tne letter of the statute, is 
really within its reason and spirit. It accords with a wise public policy, giyes to 
Nevada all she could reasonably ask, and acquits Congress of passing a law which in 
its effects would be unjust to the people of the. Territory. Besides, no other con- 
struction is consistent with the statute as a whole, and answers the evident intention 
of its makers to grant to the State in praesenti a quantity of lands equal in amount to 
the sixteenth and thirty-sixth sections in each township. Until the status of the lands 
was fixed by a survey, and they were capable of identification. Congress reserved 
absolute power over them; and if in exercising it the whole or any part of a sixteenth 
or thirty-sixth section had been disposed of, the State was to be compensated by other 
lands equal in quantity, and as near as may be in quality." 

Water & Mining Co. v. Bugbey (96 U. S., 167): 

"In Sherman v. Buick (93 U. S., 209) it was decided that the State of California took 
no title to sections 16 and 36, under the act of 1853, as against an actual settler before the 
survey, claiming the benefit of the preemption laws, who perfected his claim by a 
patent from the United States. In such a case the State must look for its indemnity 
to the provisions of section 7 of the act. As against all the world, except the pre- 
emption settler, the title of the United States passed to the State upon the completion 
of the surveys; and if the settler failed to assert his claim, or to make it good, the rights 
of the State became absolute. The language of the court is (p. 214): 
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'^ These things (settlement and Improvement under the law) being found to exis) 
when Uie survey ascertained their location on a school section, the claim of the State 
to that particular piece of land was at an end; and it bemg shown in the proper mode 
to the proper officer of the United States, the ri^ht of the State to the land was gone, 
and in lieu of it she had acquired the right to select other land, agreeably to the act of 
1826.' 

"In that case, the controversy was between the settler, who had perfected his title 
from the United States, and a purchaser from the State. Here the company does not 
claim under the settler's title, out seeks by means of it to defeat that of the State, an 
thus leave the land in a condition to be operated upon by the act of July 26. T '^ 
settler, however, was under no obligation to assert his claim, and he having abandoned 
it, the title of the State became absolute as of May 19, 1866, when the surveys were 
completed. The case stands, therefore, as if at that date the United States had parted 
with all interest in and control over the property." 

Minnesota v. Hitchcock (185 U. S., 392) : 

'* Again, the language of the section does not imply a grant in praesenti. It is 'shall 
be granted.' Doiiotless under that promise whenever lands became public lands they 
came within the scope of the grant. As said in Beecher v. Wetherby (95 U. S., 517, 
523), with reference to a similar clause in the act for the admission of Wisconsin into the 
Union: 

'**It was, therefore, an unalterable condition of the admission, obligatory upon the 
United States, that section 16 in every township of the public lands in the State, which 
had not been sold or otherwise disposed of, should be granted to the State for the use of 
schools. It matters not whether the words of the compact be considered as merely 
promissory on the part of the United States, and constituting only a pledge of a grant 
m future, or as operating to transfer the title to the State upon her acceptance of the 
propositions as soon as the sections could be afterwards identified by the public sur- 
veys. In either case, the lands which might be embraced within those sections were 
appropriated to the State. They were withdrawn from any other disposition, and set 
apart irom the public domain, so that no subsequent law authorizing a sale of it could 
be construed to embrace them, although they were not specially excepted.' " 

State of Alabama v. Schmidt (232 U. S., 168^: 

"The gift to the State is absolute, although, no doubt, as said in Cooper v. Roberts 
(18 How., 173), 'There is a sacred obligation imposed on its public faith.' But that 
obligation is honorary, like the one discussed in Con ley v. Ballinger (216 U. S., 84), and 
even in honor would not be broken by a sale and substitution of the fund, as in that 
case; a course, we believe, that has not been uncommon among the States. See, 
further, Stuart v. Easton (170 U. S., 383)." 

The grant, then, in aia of the public schools, as defined by the decisions of the 
courts, whether the words of grant are "hereby granted," "snail be, and is hereby 
granted," or "shall be granted," is a present grant, taking effect as to particular tracts 
of land when identified by survey. 

3. GENERAL LEGISLATION. 

By the act of May 20, 1826 (4 Stat., 179), Congress appropriated lands for the support 
of schools, in certain townships, and fractional townships, not before provided for, 
and fixed a rule for determining the amount of the grant in the case of fractional 
townships. Section 2 of the act provided: 

"That the aforesaid tracts of land shall be selected by the Secretary of the Treasury 
out of any unappropriated public land within the land district where the township 
for which any tract is selected may be situated." 

This is not an indemnity set, but provides for selections in cases where school lands 
had not theretofore been appropriated. 

The act of Febnuary 26, 1859 (11 Stat., 385) grants indemnity for school lands lost 
by reason of settlements prior to survey, also for deficiencies by reason of the fractional 
character of the granted sections, or where one or both are wanting by reason of the 
township bein^ fractional, or from any natural cause whatever. It is further provided 
that the selections and appropriations thus authorized should be taken in accordance 
with the principles of adjustment found in the act of May 20, 1826 (4 Stat., 179). 

Sections 2275 and 2276, Revised Statutes, preserve the principal features of the fore- 
going acts, making due provision for indemnity and adjustment in accordance there- 
with. 

Section 2275, Revised Statutes, was amended by act of February 28, 1891 (26 Stat., 
796), to read as follows: 

''Where settlements, with a view to preemption or homestead, have been or shall 
hereafter be made before the survey of the lands in the field, which are found to have 
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been made on sections sixteen or thirty-six, those sections shall be subject to the 
claims of such settlers; and if such sections, or either of them, have been or shall be 
^nted, reserved, or pledged for the use of schools or colleges in the State or Territory 
in which they lie, other lands of equal acreage are hereby appropriated and granted, 
arid may be selected by said State or Territory, in lieu of such as may be thus taken 
by preemption or homestead settlers. And other lands of ecjual acreage are also 
hereby appropriated and granted, and majr be selected by said State or Territory, 
where sections sixteen or thirty-six are mineral land, or are included within any 
Indian, military, or other reservation, or are otherwise disposed of by the United 
States: Proyidedy Where any State is entitled to said sections sixteen and thirty-six, 
or where said sections are reserved to any Territory, notwithstanding the same may 
be mineral land or embraced within a military, Indian, or other reservation, the selec- 
tion of such lands in lieu thereof by said State or Territory shall be a waiver of its 
right to said sections. And other lands of equal acreage are also hereby appropriated 
and granted, and may be selected by said State or Territory, to compensate deficiencies 
for school purposes where sections sixteen or thirty-six are fractional in quantity, or 
where one or ooth are wanting by reason of the township being fractional, or from 
any natural cause whatever. And it shall be the duty of the Secretary of the Interior, 
without awaiting the extension of the public surveys, to ascertain and determine, 
by protraction or otherwise, the number of townships that will be included within " 
such Indian, military, or other reservations, and thereupon the State or Territory 
shall be entitled to select indemnity lands to the extent of two sections for each of 
said townships in lieu of sections sixteen and thirty-six therein ; but such selections 
may not be made within the boundaries of said reservations: Provided^ however, That , 
nothing herein contained shall prevent any State or Territory from awaiting the # 
extinguishment of any such military, Indian, or other reservation and the restoration 
of the lands therein embraced to the public domain and then taking the sections 
sixteen and thirty-six in place therein; out nothing in this proviso shall be construed 
as conferring any right not now existing." 
Section 2276,. Revised Statutes, was also amended by said act to read as follows: 
''That the lands appropriated by the preceding section shall be selected from any 
unappropriated, surveyed public lands, not mineral in character, within the State or 
Territory where such losses or deficiencies of school sections occur; and where the 
selections are to compensate for deficiencies of school lands in fractional township- 
such selections shall be made in accordance with the following principles of adjusts 
ment, to wit: For each township or fractional township containing a greater quantity 
of land than three-quarters of an entire township, one section; for a fractional township 
containing a greater quantity of land than one-naif^ and not more than three-quarters 
of a township, three-quarters of a section; for a fractional township containing a greater 
quantity of land than one-quarter, and not more than one-half of a township, one-half 
section; and for a fractional township containing a greater quantity of land than one 
entire section, and not more than one-quarter of a township, one quarter section of 
land : Provided, That the States or Territories which are, or shall be, entitled to both 
the sixteenth and thirty-sixth sections in place, shall have the right to select double 
the amounts named to compensate for denciencies of school land in fractional town- 
ships." 

The provisions of the act of February 28, 1891, have been specifically extended to 
Utah, New Mexico, and Arizona. See acts of May 3, 1902 (32 Stat., 188), March 16, 
1908 (35 Stat., 44), and June 20, 1910 (36 Stat., 557). 

Departmental Decisions. 

As to the foregoing legislation, the Land Department has held that the acts of May 
20, 1826, and of February 26, 1859, are of general applicability to all the States in the 
adjustment of the school grant. (5 L. D., 545; 13 X. D., 378.) 

These statutes, as heretofore noted, form the basis for sections 2275 and 2276, as 
appearing in the Revised Statutes, and constituted the general law of adjustment of 
the school grant until the amendatory act of February 28, 1891, since which time the 
department has held in numerous cases that said sections, as amended, are applicable 
to all the public land States and operate as a repeal of all special laws theretofore 
enacted, so far as in conflict therewith (12 L. D., 400; 24 L. D., 12,106; 21 L. D., 220; 
23 L. D., 423); or, as stated in a later decision, the act of February 28, 1891, amending 
sections 2275 and 2276, Revised Statutes, is a general act establishing a uniform rule 
with respect to the adjustment of school land grants to the several States, affording 
each an equal right of indemnity, superseding, so far as is in conflict, all other laws 
bearing on the same subject. (36 L. D., 89.) 
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Court Decisions. 

The scope of the act of February 28, 1891 (26 Stat., 796), was under consideration in 
the case of Johnston v. Morris, decided February 3, 1896, in the Circuit Court of Ap- 
peals, Ninth Circuit (72 Fed. Rep., 890), wherein the court said: 

''The contention that the act of February 28, 1891 (26 Stat., 796), amending section 
2275 of the Revised Statutes, does not apply to California, is supported by a decision 
of the Secretary of the Interior, dated July 6, 1892 (State of Caniomia, 15 Land Dec. 
Dep. Int., 10). The Secretsuy had before him an appeal, taken by the State of Cali- 
fornia, from a decision of the General Land Office rejecting certain applications by the 
State to select indemnity school lands upon the basis of townships made fractional by 
reason of portions thereof being swamp lands. It was contended on the part of the 
State, amons other things, that as the swamp lands situated within the State had 
been grantea to the State by the act of September 28, 1850, those lands had been 
'otherwise disposed of by the United States,' and that the State was therefore entitled 
to indemnity selection for sections 16 and 36 of such lands lost from the school grant by 
reason of being swamp lands. This contention was based upon the following provision 
of section 2275 of the Revised Statutes, as amended by the act of February 28, 1891: 

"'And other lands of equal acreage are also hereby ai)propriated and s;ranted, and 
may be selected by said State or Territory where sections sixteen or thirty-six are 
mineral land, or are included within any Indian, military, or other reservation, or are 
otherwise disposed of by the United States.' 

"The Secretary held that California took her school grant under section 6 of the act 
of March 3, 1853, and section 6 of the act of July 23, 1866; and that the indemnity 
provision of section 2275 of the Revised Statutes, as amended, was not applicable to 
selections made by the State in lieu of the swamp land lost from the school land erant, 
on the ground that it would be giving to the State an indemnity for a class of lands 
already donated to the State; and that the principle upon which indemnity is given 
to the State is for a loss, and not for that which the State has already received. This 
is a clear and forcible statement of the reason why the State is not entitled to make in- 
demnity selections for school lands which it had already received as swamp lands, 
but this reason does not apply to losses from the school grant by reason of sections 16 
and 36 being mineral lands. Where such sections are found to be mineral lands, 
Uiere is an absolute loss of such lands to the State, and, to that extent, a clear and un- 
conditional diminution of the school land grant. The policy of Congress has been, 
clearly, in the direction of an enlaigement of the grant to the State, rather than a 
diminution. When, therefore, the Secretary went bejrond the question he had before 
him, relating to swamp lands, and determined that section 2275, as amended by the act 
of February 28, 1891, did not give any additional indemnity rights to the States, and 
that such provisioDs merely declared the existing laws, he certainly gave to the amend- 
ment a limitation not warranted by the legitimate conclusion to be drawn from his 
own argument; and it appears to be too narrow an interpretation to hold that the amend- 
ment only provided an additional right in the adjustment of the grant to make 
indemnity selections in advance of the surveys, and from any unappropriated public 
lands in the State or Territory where the loss occurs, instead of from lands most con- 
tiguous to the same. A more satisfactory interpretotion of the statute as amended 
is to be found in a prior decision of the Secretary of the Interior, dated April 22, 1891, 
where it was held that it was intended by the act of February 28, 1891, to provide a 
uniform rule for the selection of indemnity of lands applicable to all the States and 
Territories hs^ving grants of school lands. This decision is based, mainly, upon the 
proceedings in Congress, and, particularly, on the report of the Committee on Public 
Lands of the House of Representatives, reciting and adopting a report previously 
made to the Senate. This report contained the following statement: 

" *Ih the administration of the law, it has been found by the Land Department 
that the statute does not meet a variety of conditions, whereby the States and Terri- 
tories suffer loss of these sections, without adequate provision for indemnity selection 
in lieu thereof. Special laws have been enacted in a few instances to cover, in part, 
these defects with respect to particular States or Territories; but, as the school grant 
is intended to have equal operation and equal benefit in all the public-land States 
and Territories, it is obvious the general law should meet the situation, and par- 
tiality or favor be thereby excluded. * * * The bill as now framed will cure all 
inequalities in legislation, place the States and Territories in a position where the 
school grant can be applied to good lands, and largest measure of benefit to the school 
funds be thereby secured.* (22 Cong. Rec, p. 3632.) 

"In construing a statute, aid may be derived from attention to the state of things 
as it appeared to the legislature when the statute was enacted. (U. S. v. Union Pac. 
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Committee on the Public Lands, 

House of Representatives, 

TueMay, February 15^ 1916. 

The committee this day met, Hon. Scott Ferris (chairman) 
presiding. 

The Chairman, The committee has met this morning to hear some 
gentlemen in regard to H. R. 8491, entitled ^'A bill to amend the 
act entitled *An act to amend sections twenty- two hundred and 
seventy-five and twenty-two hundred and seventy-six of the Revised 
Statutes of the United States, providing for the selection of lands 
for educational purposes m lieu of those appropriated,' and to author- 
ize an exchange of lands between the United States and the several 
States/' 

The bill reads as follows: 

Be it enacted by the Senate and HouBe of Representatives of the United States of America 
in Congress assembled^ That the provisioDs of the act of Congress approved February 
twenty-eighth^ eighteen hundred and ninety-one (Twenty-sixth Statutes at Large, 
page seven hundred and ninety-six), entitled '^An act to amend sections twenty-two 
hundred and seventy-five and twenty-two hundred and seventy-six of the Revised 
Statutes of the United States providing for the selection of lands for educational pur- 
poses in lieu of those appropriated, and for other purposes," are hereby declared 
applicable to the grants of school lands made by the acts of February twenty-second, 
eighteen hundred and eighty-nine (Twenty-fiftn Statutes at Large, page six hundred 
and seventy-six), July third , eighteen hundred and ninety (Twenty-sixth Statutes at 
Large, page two hunored and fifteen), and July tenth, eighteen hundred and ninety 
(Twenty-sixth Statutes at Large, page two hundred and twenty-two), and all selec- 
tions heretofore made and approved under said grants and in accordance with said 
act of February twenty-eighth, eighteen hundrea and ninety-one, if otherwise law- 
ful, are hereby ratified, and confiraied; that all pending and unapproved selections 
heretofore made under said grants and in accordance with said act, if found otherwise 
regular, and for lands subject to selection at date of approval may be approved under 
the provisions of said act. 

Sec. 2. That said act of February twenty-«ighth, eighteen hundred and ninety-one, 
is hereby amended by addition of the following section: 

''That as to all surveyed or unsurveyed sections in place granted or reserved to 
the use of schools and included within national forests it shall be lawful for the State 
in pursuance of an agreement, either prior or subsequent hereto , between the State 
and the Secretary of Agriculture to relinqiush its claim, right, and title thereto and 
select in lieu thereof omer unappropriated nonmineral lands of approximately equal 
value designated by the Secretary of Apiculture and lying within the present boun- 
daries of any national forest or forests within the State wherein the exchange is to be 
made; that upon the consummation of the exchange herein authorized and its 
approval by the Secretary of the Interior the President of the United States is author- 
ized to eliminate from such national forest the lands so selected for and on behalf of 
the State: Provided, That the lands granted in place to such State or Territory and 
surrendered under the provisions hereof shall, upon the approval of the indemnity 
or exchange, revert to and become a portion of the national forest wherein locatea, 
subject to all the laws, rules, and regulations thereto applicable: Provided further, 
That the agreement between the State of South Dakota and the Bureau of Forestry, 
January fourth, nineteen hundred and ten, so far as heretofore consummated m 
accordance with the proclamation of the President, February fifteenth, nineteen 
hundred and twelve (Thirty-seventh Statutes at Large, page seventeen hundred and 
twenty-nine), is hereby ratified and confirmed." 
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Sec. 3. That exchanges of title between the United States and States heretofore 
made and approved under authority of said act of February twenty-eighth, eighteen 
hundred and ninety-one, whereby the State relinquished its title to surveyed school 
lands in forest or other permanent reservations in lieu of lands elsewhere are hereby 
ratified and confirmed, and all pending and unapproved exchanges of like character, 
if otherwise regular, for public lands subject to selection at date of approval may be 
in similar manner adjudicated and approved: Provided, That in future no such ex- 
changes shall be made or approved except as provided in section two of this act, but 
nothing herein shall prevent the consummation of the agreement entered into between 
the Secretary of the Interior and the State of Oalifcniia with respect to sections, the 
property of the United States, sold or encumbered, by the State. 

Sec. 4. That the provisions of sections one and two oi this act shall be applicable only 
where the State shall have, by constitutional legislative enactment, sienined its assent 
t 'J the terms of said act of eighteen hundred and ninety-one, as herein declared and 
amended. 

It has been suggested that the report of the Secretary of the Inte- 
rior be printed herewith, regardless of its bulk. Without objection 
it will be inserted at this point. 

Department of the Interior, 

Washington, December IS, 1915. 
Hon. Scott Ferris, 

Chairman Committee on Public Lands, House of Representatives. 

My Dear Mr. Ferris: As you are aware, it has been the general practice of 
Congress to grant to the various States two, and in some instances four, sections of 
public lands in place for the support of public schools. The act of February 28, 1891 
(26 Stat., 796), amending sections 2275 and 2276 of the Revised Statutes, has in the 
past been regarded and treated by this department as a general adjustment act, per- 
mitting the States to select other vacant nonmineral public lands in lieu of losses to 
the grant in place; that with respect to the establishment of national forests and 
other reservations, including within their exterior limits unsurveyed school sections, 
the reservation operated to defeat the grant in place^ but entitled the State to lands 
in lieu thereof; and that as to school lands surveyed prior to the establishment of 
such reservatiolis the State might, under the so called exchange provision of the 
act, surrender its title to such surveyed school sections in exchange for public lands 
of the TJnited States. With respect to the school grant made to the States of Wash- 
ington, Montana, South Dakota, and North Dakota, by the act of February 22, 1889 
(25 Stat., 676), the Supreme Court of Washington, in the case of the State v. Whitney, 
held, in substance, that the grant was a present one, applicable to all lands, whether 
surveyed or unsurveyed, and that the act of February 28, 1891, supra, did not operate 
to repeal or limit the operation of the grant to said States under the act of 1889. In 
the case of Hibberd v. Slack (84 Fed. Rep., 571), involving school sections in Cali- 
fornia surveyed prior to their inclusion in a reservation, the court held, in substance 
that the act of February 28, 1891, supra, does not authorize the State to surrender 
school lands in place surveyed prior to the creation of the reservation in exchange 
for other public lands, this upon the theory that the title to the lands in place had 
vested in the State, and that the latter was without authority to surrender such title 
for lieu lands. The said decision was followed in the case oi the Desert Water, Oil 
& Irrigation Co. v. State of California (138 Pac. Rep., 981), now pending in the Su- 
preme Court of the United States on writ of error. The situation is also complicated, 
particularly with respect to those States which were granted school lands in place by 
the act of February 22, 1889, supra, by provisions in the constitutions of the States 
and in the law providing that the lands granted shall be disposed of in a specific 
manner and at not less than a specified price. With respect to this provision, the 
Supreme Court of Idaho, in Balderston v. Brady (17 Idaho, 567), held that the State 
officials were not authorized to surrender sections in place and take indemnity there- 
for, but could dispose of school sections only in accordance with the constitutional 
provision indicated. Subsequently, after the enactment of a law by the State leg- 
islature authorizing exchanges, the supreme court, in Rogers r. Hawley (19 Idaho, 
751), held that the same might be properly consummated. 

The situation with respect to these grants is, therefore, that the former rulings and 
practices of this department have been questioned or controverted bjr decisions of 
the State courts, and in one instance by decision of a Federal court, with the result 
that the department has felt it incumbent upon it to suspend all pending applica- 
tions for the exchange of lands in such cases and to refuse to entertain further appli- 
cations therefor. This situation has resulted in delay and hardship to the States 
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and to purchasers of lieu lands from the various States and calls for action which 
will ensUt>le the United States and the States to adjust and settle these grants. 

I have, therefore, caused to be prepared and herewith transmit a tentative form of 
measure which, in the view of the aepartment, would meet the situation provided 
that appropriate action be had by the several States where necessary to secure on 
their part the necessary auliority to meet the terms of the exchange authorized by 
Federal law. 

Section 1 makes applicable to States, having grants of school lands under certain 
acts therein described, the provisions of the act of Congress approved February 28, 
1891, confirms selections heretofore made and approved thereunder, and proposes to 
authorize the approval of all pending unapproved selections heretofore made, if other- 
wise regular, and made for lands subject to selection at date of approval. 

Section 2 proposes a plan of adjustment of the school grants m so far as they fall 
within the exterior limits of national forests, the object being to adjust the grant in a 
way which will be mutually beneficial to the United States and the States. The 
plan proposed is designed (1) to enable the several States to consolidate their lands 
m a solia block, so that they may be handled on a profitable and businesslike basis, 
and to permit the States to come into immediate possession and use of the full acreage 
of school lands within national forests to which they might be eventually entitled. 
(2) It will remedy the embarrassing situation which now exists of having school lands 
granted In place, two or four sections, being scattered throughout national for^ts in 
such a way as to embarrass the Federal Government in the use and admiilistration of 
national-forest lands, the State being at the same time not in a position to make bene- 
ficial use of the isolated and scattered areas. In substance, it permits the State and 
the United States, acting through the Departments of Agriculture and Interior, to 
mutually agree for the surrender of the scattered school sections within national 
forests and the selection in lieu thereof, within the boundaries of any national forest 
or forests within the State, of a solid block or blocks of land of approximately equal 
value, and the patenting thereof to the States. The second proviso to the section is 
designed to permit the consummation of an agreement made between the Department 
of Agriculture and the State of South Dakota of the character described, which agree- 
ment was entered into upon the belief that existing law permitted such an arrange- 
ment. It may be stated in this connection that the States of Idaho, Montana, and 
Washington have indicated a desire to make such exchanges as are proposed in sec- 
tion 2 of this measure, and examinations of lands have been made, or are now in 
progress^ to that end. Congress having in the acts of March 4, 1913, and March 4, 1915, 
appropriated money to enable the Forestry Service of the Department of Agriculture 
to mate examinations or investigations in the States of Montana and Washington. 
Undoubtedly, some of the other public-land States will in the future desire to enter 
into similar arrangements. 

Section. 3 of the bill is confirmatory and is designed to permit the approval and 
passing of title to the States of indemnity selections heretofore made in lieu of surveyed 
school lands in forests or other permanent reservations. It is particularly important 
to the States which have made such lieu selections and to those who have purchased 
the selected land from the States in anticipation of the consummation of the exchange. 
The reason for inserting in the proviso to section 3 the clause respecting an agreement 
between the Secretary of the Interior and the State of California is briefly as follows: 
School sections in place approximating in area 7,000 acres were believed to be 
within the limits of certain private land grants in the State of California, and on the 
basis thereof the State secured lieu lands. Subsequently, upon final survey of the 
private grants, it was found that the sections in place in fact lay outside of the grant 
limits, and the State, assuming that it owned the same, proceeded to dispose of the 
same to private individuals. In adjusting the school grant to the State of California 
this fact was disclosed and the State, in order to protect the purchasers of the land 
in place and to make reparation for the unauthorized sale of the sections in place, 
which in fact were not State lands, entered into an agreement with the Secretary of 
the Interior in 1912 to select the said sections in place, aggregating, as stated, about 
7,000 acres in lieu of school sections within national forests. The entire matter of 
adjustments between the State and the United States has been ratified by the Legis- 
lature of the State of California, and should this measure become a law it is important 
that in order to entirely straighten out the matter the clause just described be included. 
The situation is limited to the area described, and is present nowhere else. 

Section 4 provides that sections 1 and 2 of this measure shall be applicable only 
where the States shall have by constitutional legislative enactment assented to the 
terms and conditions of the act of February 28, 1891, supra, this provision being 
designed to secure the necessary constitutional action by those States where it may 
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The State of Oregon. 

By act of Congees approved February 14, 1859 (11 Stat., 383), the State wae ad- 
mitted to the Union. 

By section 4 of the act of admission, several propositions were submitted to the 
people of the State for their consideration as follows: 

*'The following propositions be, and the same are hereby, offered to the said people 
of Oregon for their free acceptance or rejection, which, if accepted, shall be obligatory 
on the United States and upon the said State of Or^n, to wit: First, that sections 
numbered sixteen and thirty-six in every township of public lands in said State, and 
where either of said sections, or any part thereof, nas been sold or otherwise disposed 
of, other lands equivalent thereto, and as contiguous as may be, shall be granted to 
said State for the use of schools." 

The State of Oregon, by its legislature, June 3, 1859 (Lord's Oregon Laws, p. 29), 
accepted tiie above proposition witJi the others thus submitted. 

STATE CONSTITUTION. 

The constitution of Oregon was adopted prior to the act of admission, hence no 
reference is found therein to the disposition of the specific sections subsequently 
granted to the State. 

STATE LEGISLATION. 

Section 3881, Lord's Oregon Laws: 

"Classification op State lands. — For the purpose of this act the State lands 
shall be classified as follows: (a) School lands: Sections sixteen and thirtynsix in each 
township granted to the State by act of Congress approved February fourteenth, 
eighteen hundred and fifty-nine; all lands selected for internal improvements under 
the act of Congress of September fourth, eighteen hundred and Torty-one, and all 
lands selected for capital building purposes under the act of Congress approved 
February fourteenth, eighteen hundred and fifty-nine, (b) Indemnity lands: Lands 
selected to satisfy losses in sections sixteen ana thirty-six, as provided by the laws 
of the United States. * ♦ *" 

Section 3895: 

"Board to fix price of certain lands — ^Minimum. — ^The State land board may 
fix the price at which school, university, college, and swamp lands may be sold: 
Providea, however ^ That no such lands shall be sold for less than $2.50 per acre." 

Section 3897: 

"Indemnity lands — ^Minimum. — ^The price of indemnitv land shall be fixed from 
time to time by the State land board: Provided^ however , Tiiat no such lands shall be 
sold for less than $5 per acre." 

Section 3930: 

"State land board may purchase lands in school sections in forest 
reserves. — ^The State land board is hereby authorized, in its discretion, to purchase 
lands in school sections within national forest reserves in Oregon, and to pay therefor 
an amount or amounts not exceeding the total in principal and interest actually paid 
to the State for the particular tract or tracts in question." 

Section 3931: 

"Minimum price when used as base. — In case lands acquired under the provi- 
sions of section thirty-nine hundred and thirty are used as bases for indemnity selec- 
tions, the lands selected shall not be sold at less than the minimum price per acre, 
as orovided in section thirty-eight hundred and ninety-seven." 

Section 3932: 

"Board may permit purchase of indemnity land. — ^The State land board shall 
have authority, in its discretion, to permit a person or corporation reconveying 
1 ind to the State under this act to purchase all or any part of the land selected on 
said reconveyed land as base: Proviaedy That application for the land to be selected is 
presented at the time reconveyance of the land to be used as base is offered to the 
State." 

These sections, 3930, 3931, and 3932, were repealed by act of the legislature adopted 
February 11, 1911 (General Session Laws, p. 65). 

COUBT decisions. 

United States v. Cowlishaw et al. (202 Fed. Rep., 317), arose under the Oregon 
school grant. 

"The language of the act is 'shall be granted.* This has never been construed, 
that I am aware of, as a grant in prsesenti, but it rather looks to the future, as depend' 
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ing on some future act or event, and as not to become effective imtil such act or event 
has taken place or happened. It is manifest that the act is not a grant of all sections 
16 and 36 within the territorial limits of the State; for it provides that if such sections, 
or any part thereof, have been sold or otherwise disposed of, other lands equivalent 
thereto, and as contiguous as may be, shall be granted. This aeain raises the inquiry 
as to when the grant is to become effective as an actual transfer of the lands to the 
State. As to the lands to be granted in the place of the school sections, or any part 
thereof, sold or otherwise disposed of, it is very plain that there could be no passing 
of title until they were identified by some approved method of selection from the 
public domain. » * * 

''It would seem to be a loeical deduction from these authorities, therefore, that the 
grant of the school sections does not vest the title thereof in the State until they have 
become identified through a survey determining their location. In further support 
of this view, see also Hxbbard v. Slack (C. C), (84 Fed., 571), and State of Oregon 
(L. D.), decided July 5, 1912. 

**As to the case of Beecher v, Wetherby (95 U. S., 517; 24 L. Ed., 440), there mav 
be foimd expressions in the opinion seemingly opposed to this view; but the case itself 
does not seem to have been so considered by the Supreme Court in the Hitchcock 
case, although commented upon at some length. Furthermore, the case was decided 
subsequent to the Heydenfeldt case, with but a year intervening, and, although 
cited m the briefs of counsel, it was not referred to in the opinion of the court, so that 
we can not infer that it was the intention to overrule that case.'' 

The school grant of Oregon was also under consideration in the case of Cobban v. 
Hyde (212 Fed. Rep., 480), as follows: 

'The theory of the defense, which is quite urgently presented, is, in substance, 
that the terms of the Oregon enabling act operated as a grant in prsesenti, and, upon 
the acceptance by the State of its provisions, the State became clothed with an inde- 
feasible right to all the public lands within its borders which should thereafter be 
ascertained by actual survey to be embraced within the sixteenth and thirty-sixth 
sections; tJiat, although title to the particular sections did not formally vest until 
the survey thereof was approved, the State was potentially clothed with the title 
for the reason that by the force of its terms the sixteenth and thirty-sixth sections 
were irrevocably appropriated to the use of the State, subject only to be thereafter 
identified by survey, and were thereby withdrawn from other sale or disposition 
by the United States; that it was thereafter not within the power of the Congress, 
or the President acting under subsequent l^slation, to reserve or appropriate such 
lands or any part thereof to any other use; that the State had a perfect right to sell 
such lands in anticipation of me survey, and, upon such survey being made and 
approved, it inured to the benefit of the State and its grantees and operated to vest 
absolute title in fee thereto. 

''From this promise it is argued that notwithstanding the decision of the Land 
Department to the contrary a perfect title to the lands involved had vested in Bald- 
win at the time of the sale by defendant to plaintiff and the giving of the guaranty 
above set out; that the latter paper is therefore not to be construed as guaranteeing 
in Baldwin a valid title, which he already had, but as warranting only the regularity 
of the various steps tlierein recited as vesting such title; that, so construed, the guar- 
anty affords no consideration for the notes sued on, but they must be held to have been 
given under a misapprehension by defendant of his legsA obligation thereunder, 
ftrom this statement it will be observed that the essential question upon which the 
defense rests is whether the language of the enabling act is susceptible of the con- 
struction which the defendant thus seeks to place upon it. 

"In reaching his conclusion that title to the lands involved never vested in the 
State of Oregon, the Secretary of the Interior said in his opinion: 

" 'It is a well-estabUshed principle that the title of the State to the granted sec- 
tions does not vest until they have been designated by an approved survey, and 
that until the survey of the lands and the vesting of title Congress has absolute power 
and control over the granted sections and may dispose of them in any manner that 
it may deem proper, leaving the State to its right to indemnity therefor. That has 
been so frequentty determined by the Supreme Court as to be no longer a subject of 
controversy. (Heydenfeldt v, Daney Gold Mining Co., 93 U. S., 634; 23 L. Ed., 
995.) Furthermore, the question was directly decided in Minnesota v. Hitchcock 
(185 U. S., 373-400; 22 Sup. Ct., 650; 46 L. Ed., 954); totidem verbis the same as 
the grant to the State of Oregon. In that case the court said that "the act of admis- 
sion, with its clause in respect to school lands, was not a promise by Congress t;hat 
under all circumstances, eitb'^r then or in the fut'ire, these specific school sections 
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were or should become the property of the State. The possibility of other disposition 
was contemplated, the right of Congress to make it was recognized, and provision 
^ made for the selection of other lands in lieu thereof.*' (See also Wisconsin v. Hitch- 
cock, 201 U. S., 202; 26 Sup. Ct., 498; 50 L. Ed., 727.)» " 

"These views of the honorable Secretary would seem to be fully sustained by the 
authorities referred to by him." 

The case of Morrison et al v. United States, in the Circuit Court of Appeals, Ninth 
Circuit, February 2, 1914 (212 Fed. Rep., 29), involved a consideration of the school 
grant to the State of Oregon where, after reciting the history of the reservation for 
the Territory and the subsequent grant to the State on its admission, the court said: 

"The proposition so submitted to the people of Oregon having been accepted by 
them, it can not be doubted, we think, tnat the legislation of Congress amounted to 
a congressional grant to that State of all the sixteenth and thirty-sixth sections for 
school purposes, to which no right of any third party attached prior to the proper 
identification of such sections. 

"Such identification of the lands here in controversy was first made by the survey 
in the field June 2, 1902, which survey, it appears, was approved on the same day by 
the United States surveyor general for the State of Oregon, and by him transmitted 
to the General Land Office on the 8th of the same month, where it remained un- 
altered until its express approval by that office on the Slst day of January, 1906, and 
where in the meantime it met with recognition and was acted upon to identify the 
lands in question by the Commissioner of the General Land Office on the 12th and 
19th days of December, 1905, and by the Secretary of the Interior on the 16th day of 
December, 1905, in making his order of withdrawal relied upon by the Government 
in the present case. The fact that there was a delay of about three and one-half years 
in the express approval of the survey by the Commissioner of the General Land Office 
is, in our opinion, wholly unimportant, and by no means unusual. The approval, 
when made, under the familiar doctrine of relation adopted by the courts for purposes 
of justice, related back to the inception of the proceeding, thereby perfecting the 
grant which was promised by the Government when Oregon was a Territory, and con- 
firmed when it, as a State, accepted the propositions offered by Congress in its en- 
abling act of 1859. It was, as said by the Supreme Court in a similar case — 

"'An unalterable condition of the admission, obligatory upon the United States, 
that section 16 in everjr township of the public lands in the State, which had not been 
sold or otherwise disposed of, should be granted to the State for the use of schools. 
It matters not whether the words of the compact be considered as merely promissory 
on the part of the United States, and constituting only a pledge of a grant in future, 
or as operating to transfer the title as soon as the sections could be afterwards identified 
by the public surveys. In either case, the lands which might be embraced within 
those sections were appropriated to the State. They were withdrawn from any other 
disposition, and set apart from the public domain, so that no subsequent law authoriz- 
ing a sale of it could be construed to embrace them , although they were not specially 
accepted. All that afterwards remained for the United States to do with respect to 
them, and all that could be legally done under the compact, was to identify the 
sections by appropriate surveys; or, if any further assurance of title was required, 
to provide* for the execution of proper instruments to transfer the naked fee, or to 
adopt such further legislation as would accomplish that result. They could not be 
diverted from their appropriation to the State.* CBeecher v. Wetherby, 95 U. S., 
517; 24 L. Ed., 440.)'* 

The State of Nevada. 

Admitted by proclamation October 31, 1864 (13 Stat., 749). 

By the Territorial organic act of March 2, 1861 (12 Stat., 209, sec. 14), provision was 
made: 

"That when the land in said Territory shall be surveyed, under the direction of the 
Government of the United States, preparatory to bringing the same into market, 
sections numbered sixteen and thirty-six in each township in said Territory e^ll be, 
and the same is hereby, reserved for the purpose of being applied to schools in the 
States hereafter to be erected out of the same. 

Section 7 of the State enabling act of March 21, 1864 (13 Stat., 30), made the following 
grant: 

"That sections numbers sixteen and thirty-six, in every township, and. where such 
sections have been sold or otherwise disposed of by act of Congress other lands ec^uiva- 
lent thereto in legal subdivisions of not less than one quarter section, and as contiguous 
as may be, shall be, and are hereby, granted to said State for the support of common 
schools." 
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STATE CONSTITUTION. 

By article 11, section 3, all lands, including the sixteenth and thirty-sixth sections, 
donated for the benefit of pubHc schools, as well as other lands granted by Congress 
for educational purposes, and the proceeds thereof are solemnly pledged and set apart 
for educational purposes. 

FEDERAL LEGISLATION. 

A limitation upon the grants of public lands to Nevada, in so far as minerals may be 
found therein, was made by the act of July 4, 1866 (14 Stat., 85): 

"That in extending the surveys of the j)ublic lands in the State of Nevada the 
Secretary of the Interior may, in his discretion, vary the lines of the subdivisions from 
a rectangular form, to suit the circumstances of the country; and in all cases la|ids 
valuable for mines of gold, silver, quicksilver, or copper, shall be reserved from sale." 

The provisions of this act were accepted by the State through its legislative assent 
of February 13, 1867. 

By the act of June 16, 1880 (21 Stat., 287), the original grant in place of school lands 
to tne State of Nevada was changed to a grant of quantity in the manner following: 

* ' Whereas, the Legislature of the State of Nevada on March eighth, eighteen hundred 
and seventy-nine, passed an act accepting from the United States a grant of two 
millions or more acres of land in lieu of the sixteenth and thirty-sixth sections therein, 
and relinquishing to the United States all such sixteenth and thirty-sixth sections in 
said State as have not been heretofore sold or disposed of by said State, and which act 
of said State is in words as follows, to wit: 

" 'An act accepting from the United States a grant of two millions or more acres of 
land in lieu of the sixteenth and thirty-sixth sections, and relinquishing to the United 
States all such sixteenth and thirty-sixth sections as have not been sold or disposed 
of by the State. 

" 'The people of the State of Nevada represented in senate and assembly do enact as 
follows: 

'** Section 1. The State of Nevada hereby accepts from the United States not less 
than two millions of acres of land in the State of Nevada in lieu of Uie sixteenth and 
thirty-sixth sections heretofore granted to the State oi Nevada by the United States: 
Provided , That the title of the State and its grantees to such sixteentii and thirty - 
sixth sections as may have been sold or disposed of by the State prior to the enact- 
ment of any such law of Congress granting such two millions or more acres of land 
1,0 the State shall not be changed or vitiated in consequence of or by virute ot such 
act of Congress granting such two millions or more acres of land, or in consequence 
of or by virtue of this act surrendering and relinquishing to the United States the 
sixteenth and thirty-sixth sections unsold or undisposed of at the time such grant 
is made by the United States. 

* * * Sec. 2. The State of Nevada, in consideration of such grant of two miUions or more 
acres of land by the United States, hereby relinquishes and surrenders to the United 
States all its claims and title to such sixteenth and thirtv-sixth sections in the State 
of Nevada heretofore granted by the United States as shall not have been sold or dis- 
posed of subsequent to the passage of any act of Congress that may hereafter be made 
OTanting such two millions or more acres of land to the State of Nevada: Provided, 
That the State of Nevada shall have the right to select the two millions or more acres 
of land mentioned in the act': 

"Therefore 

*^Beit enacted by the Senate and House of Representatives of the United States of America 
in Confess assembled, That there be, and are hereby, granted to the State of Nevada 
two million acres of land in said State in lieu of the sixteenth and thirty-sixth sections 
of land heretofore granted to the State of Nevada by the United States: Provided, 
That the title of the State and its grantees to such sixteenth and thirty-sixth sections 
as may have been sold or disposed of by said State prior to the passage of this act 
shall not be changed or vitiated in conseauence of or by virtue of tnis act. 

''Sec. 2. The lands herein granted shall be selected by the State authorities of said 
State from any unappropriated, nonmineral^ public land in said State, in quanti- , 
ties not less than the smallest legal subdivision; and when selected in conformity 
with the terms of this act the same shall be duly certified to said State by the Com- 
missioner of the General Land Office and approved by the Secretary of the Interior. 

"Sec 3. The lands herein granted shall be disposed of under such laws, rules, and 
regulations as may be prescribed by the L^islature of the State of Nevada: Provided, 
That the proceeds of the sale thereof shall be dedicated to the same purposes as hereto- 
fore provided in the grant of the sixteenth and thirty-sixth sections made to said State. 

"Sec. 4. This act shall take effect from and after its passage." 
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DECISIONS Oi THE DEPARTMENT. 

The policy of OoDgress, in dealing with mineral lands, as expressed in the statutory 
rule of construction prescribed by the joint resolution of January 30, 1865 (13 Stat., 
567), was recognized in the Secretary's instructions of May 20, 1870 (Copp's U. S. 
Mining Decisions, 31), wherein it was said: 

"Sir: I have received your letter of the 10th instant, in relation to the right of the 
State of Nevada to sections 16 and 36 of each township, for school purposes, when such 
sections are found to contain mines. 

"The seventh section of the enabling act of 21st March, 1864, passed at the first ses- 
sion of the Thirty-eighth Congress, grants to said State said sections, unless sold or 
otherwise disposed of by any act of Congress. 

'^Joint resolution of the 30th January, 1865 (13 Stat., 567), declares: 'That no act 
passed at the first session of the Thirty-eighth Congress, granting lands to States or 
corporations, to aid in the construction of roads, or for other purposes, or to extend 
the time of grants heretofore made, shall be so construed as to embrace mineral lands, 
which in all cases shall be, and are, reserved exclusively to the United States, unless 
otherwise specially provided in the act, or acts, making the grant.' 

"This joint resolution prescribes a rule of construction which, applied to the act, 
would exclude from its operation mineral lands. Such lands are reserved exclusively 
to the United States unless 'otherwise specially provided ' in the act making the grant. 

"In view of this legislation, and of the considsrations set forth in your letter, it 
seems to be clear that an executive officer must regard a section of land. No. 16 or 36 
situate in Nevada and 'rich in minerals,' as the property of the United States and not 
as passing to the State under the act and should deal with it accordingly." 

DECISIONS OP THE COURTS. 

The announcement of the Supreme Court of the United States that Congress followed 
a settled policy in the disposition of mineral lands, and that a grant, therefore, of 
sections 16 and 36 for school purposes did not include mineral lands, though such 
lands were not in terms exceptea therefrom, was first made at the October term, 
1876, in the case of He/denfeldt v. Deney Gold & Silver Mining Co. (93 U. S., 634); 
but, not resting its decision entirely on this general conclvsion, the court said: 

"These views dispose of this case; but there is another ground eq^asllv conclusive. 
Congress, on the 4tn of July, 1866 (14 Stat., 85), by an act concerning lands granted 
to the State of Nevada, among other things, reserved from sale all mineral lands in the 
State and authorized the lines of surveys to be changed from rectangular, so as to 
exclude them. This was doubtless intended as a construction of the grant under 
coiisideration; but whether it be correct or not, and whatever may be tne effect of 
the grant in its original shape, it was clearly competent for the grantee to accept it 
in its modified form and agree to the construction put upon it by the grantor. The 
State, by its legislative act of February 13, 1867, ratified that constri ction and accepted 
tha grant with the conditions annexed. 

"We agree with the Supreme Court of Nevada that this acceptance 'was a recognition 
by the le^elature of the State of the validity of the claim made by the Government 
of the United States to the mineral lands.' 

"It is objected that the constitution of Nevada inhibited such legislation, but the 
supreme court of the State, in the case we are reviewing, held that it did not (10 Nov., 
314); and we think their reasoning on this subject is conclusive." 

COMMENT. 

The grant to this State has been included herein, for the reason that it was under 
its provisions the Supreme Court first recognized the "policy" of Congress in dealing 
witn mineral lands as an essential element in the construction of the school grant, a 
doctrine which received a fuller discussion and broader recognition in the later case 
of Mining Co. v. Consolidated Mining Co. (102 U. S., 167). 

Prior tnereto Congress had by the joint resolution of January 30, 1865, supra, and 
the act of July 4, 1866, supra, definitely indicated its purpose to exclude mineral 
lands from the school grant, and this intention was carried into effect by the depart- 
ment May 20, 1870, supra, from all of which the reasons moving the State to ask for 
a grant of quantity, in lieu of one in place, are fully apparent. 
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The State op Colorado. 

The grant of achool lands was made to this State by the enabling act of March 3, 

1875 (18 Stat., 474), by which it is provided: 

"Sec. 7. School lands. — The sections numbered sixteen and thirty-six in every 
township, and where such sections have been sold or otherwise disposed of by any 
act of Congress, other lands equivalent thereto in legal subdivisions of not more than 
one-quarter section, and as contiguous as may be, are hereby granted to said State 
for the support of common schools.'' 

**Sbc. 14. School lands — How sold. — ^That the twe sections of land in each 
township herein granted for the support of common schools shall be disposed of only 
at public sale ana at a price not less than $2.50 per acre, the proceeds to constitute a 
permanent school fund, the interest of which to be expended in the support of com- 
mon schools. 

"Sec. 15. Mineral lands excepted. — That all mineral lands shall be excepted 
from the operation and grants of this act. " 

The State was admitted to the Union by proclamation of the President August 1, 

1876 (19 Stat., 665). 

state constitution. 

Article 9 of the constitution provides: 

"Sec 9. State board of land commissioners. The governor, superintendent of 
public instruction, secretary of staie and attorney general, shall constitute the State 
board of land commissioners, who shall have the direction, control, and disposition 
of the public lands of the State, under such regulations as may be prescribed oy law. 

"Sec 10. Selection and control op public lands.— It shall be the duty of the 
State board of land commissioners to provide for the location, protection, sale, or other 
disposition of all the lands heretofore or which may hereafter be granted to the State 
by the General Government, under such regulations as may be prescribed by law, 
and in such manner as will secure the maximum possible amount therefor. No law 
diall ever be passed by the general assembly granting any privileges to persons who 
may have settled upon any such public lands subsequent to the survey thereof by the 
General Government by which tne amount to be derived by the sale or other disposi- 
tion of suth lands shall be diminished, directly or indirectly. The gene^l assembly 
shall, at the earliest practicable period, provide by law that the several gtants of land 
made by Congress to the State shall be judiciously located and carefully preserved 
and held in trust subject to disposal, for the use and benefit of the respective objects 
for which said grants of land were made, and the general assembly shall provide for 
the sale of said lands from time to time, and for the faithful application of the proceeds 
thereof in accordance with the terms of said grants." 

state legislation. 

The Revised Statutes of Colorado, 1908, provide: • 

"5181. Sale op school lands — Auction — ^Minimum price (sec. 62). — All lands 
granted by Congress to the State for the support of common schools, being sections six- 
teen and thirty-six, and all that may be selected in lieu of said sections, are hereby 
withdrawn from market, and the sale thereot prohibited: Provided, Parcels of not less 
than forty acres of such land may be sold when the State board is of the opinion that 
the best interests of the school fund will be served by offering such parcel for sale: 
Provided further y That such land shall only be sold at public auction, and at not less 
than $3.50 per acre: Provided, That school lands shall not be offered for sale except 
upon the conditions hereinafter provided for the sale of other State lands." 

"5218. Exchange of lands in forest reserves (sec. 99). — The State board of 
land commissioners is hereby authorized and empowered to exchange any lands the 
income from which is devoted to the public schools of Colorado, the State university, 
the State agricultural college, penitentiary, internal improvements, saline or any 
other lands which may be under the control of said State of Colorado by the Congress 
of the United States, and which lands are situated within the exterior boundary line 
of any Federal forest reserve which may have been heretofore, or shall be hereafter 
established, for such unappropriated 1 ederal lands in the State of Colorado as the 
State board of land commissioners may select; and the register of said land board is 
hereby empowered to sign all papers necessary to such transfer, under the direction 
of said board." 
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State op Washington. 

By sections 10 and 11 of the act of February 22, 1889 (25 Stat., 676), enabling the 
States of Washington, Montana, South Dakota, and North Dakota, to enter the Union, 
a grant of school lands was made as follows: 

" Sec. 10. That upon the admission of each of said States into the Union sections 
numbered sixteen and thirty-six in every township of said proposed States, and where 
such sections, or any parts thereof, have been sold or otherwise disposed of by or 
under the authority of any act of Congress, other lands equivalent thereto, in legal sub- 
divisions of not less than one-quarter section, and as contiguous as may be to the 
section in lieu of which the same is taken, are hereby granted to said States for the 
support of common schools, such indemnity lands to be selected within said States in 
sucn manner as the legislature may provide, with the approval of the Secretary of the 
Interior: Provided, That the sixteenth and thirty-sixth sections embraced in permanent 
reservations for national purposes shall not, at any time, be subject to the grants nor 
to the indemnity provisions of this act, nor shall an^ lands embraced in Indian, 
military, or other reservations of any character be subject to the grants or to the in- 
demnity provisions of this act until the reservation shall have been extinguished and 
such lands be restored to and become a part of the public domain. 

''Sec. 11. That all lands herein granted for educational purposes shall be disposed 
of only at public sale, and at a price not less than $10 per acre, the proceeds to consti- 
tute a permanent school fund^ tne interest of which only shall be expended in the sup- 
port of said schools. But said lands may, under such regulations as the legislatures 
shall prescribe, be leased for periods of not more than five years, in quantities not 
exceeding one section to any one person or company; and such land shall not be sub- 
ject to preemption, homestead entry, or any otner entry under the land laws of the 
united States, whether surveyed or unsurveyed, but shall be reserved for school pur- 
poses only." 

**Sec. 18. That all mineral lands shall be exempted from the grants made by this 
act. But if sections sixteen and thirty-six, or any subdivision or portion of any small- 
est subdivision thereof in any township shall be found by the Department of the 
Interior to be mineral lands, said States are hereby authorizea and empowered to select, 
in legal subdivisions, an equal quantity of other unappropriated lands in said States, 
in lieu thereof, for the use and the benefit of the common schools of said States. 

"Sec. 19. That all lands granted in quantity or as indemnity by this act, shall be 
selected, under the direction of the Secretary of the Interior, from the surveyed, 
unreserved, and unappropriated public lands of the United States within the limits 
of the respective States entitled thereto. And there shall be deducted from the num- 
ber of acres of land donated by this act for specific objects to said States the number of 
acres in each heretofore donated by Congress to said Territories for similar objects.'* 

The State was admitted to the TJnion dv proclamation, November 11, 1889. 

Act of December 18, 1902 (32 Stat., 756): 

**That in all cases where sections sixteen and thirty-six, or either or any of them, 
or any portion thereof, have been occupied by actual settlers prior to survey thereof, 
and the county commissioners of the counties in which said sections so occupied as 
aforesaid are situated, have, under said act of Congress of March second, eighteen 
hundred and fifty-three, located or selected other lands in sections or fractional sec- 
tions, as the case may be, within their respective counties, in lieu of said section so 
occupied as aforesaid, the lands so located or selected, when the same shall have 
been approved by the Secretary of the Interior, shall be deemed and taken to have 
been granted to said State by said act of February twenty-second, eighteen hundred 
and eighty-nine, and the title of said State thereto is hereby confirmed. 

"Sec. 2. That where any lands appropriated by Congress to said Territory to 
compensate deficiencies for school purposes, where sections sixteen or thirty-six 
were fractional in quantity, or where one or both were wanting by reason of the town- 
ship being fractional, or from any natural cause whatever, or where section sixteen 
or thirty-six were patented by pre-empters, have been selected^ and appropriated 
as provided in said act of Congress of February twenty-sixth, eigliteen hujidred and 
fifty-nine, the lands so selected and appropriated, when the same shall have been 
approved by the Secretary of the Interior, shall be deemed and taken to have been 
granted to said State of Washington by the said act of February twenty-second, 
eighteen hundred and eighty-nine, and the title thereto confirmed." 
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STATE CONSTITUTION. 

By Article XVI, section 1, of the constitution adopted by the State of Washington, 
it is provided: 

^*A11 the public lands granted to the State are held in trust for all the people, and 
none of such lands, nor any estate or Interest therein, shall ever be disposed of unless 
the full market value of the estate or interest disposed of, to be ascertained in such 
manner as may be provided by law, be paid or ss^ely secuied to the State; nor shall 
an}r lands which the State holds by grant from the United States (in any case in 
which the manner of disposal and minimum price are so prescribed) be dispensed of 
except in the mannel' ana for at least the price prescribed in the grant thereof, without 
the consent of the United States/' 

Section 2 of the same article makes the following provision: 

''None of the lands granted to the State for educational purposes shall be sold other- 
wise than at pubhc auction to the hiehest bidder; and the value thereof, less the 
improvements, shall, before any sale, he appraised by a board of appraisers, to be 

Erovided by law, the terms of payment also to be prescribed by law, and no sale shall 
e vaUd unless the sum bid be equal to the appraised value of said land. In esti- 
mating the value of such lands for disposal, the value of improvements thereon shall 
be excluded." 

STATE LEGISLATION. 

Pection 6650, General Statutes of Washington: 

'*The board of State land commissioners shall have authority and power to relin- 
quish to the United States all lands heretofore selected by the Territory of Washington, 
or any officer, board, or agent thereof, or by the State of Washington, or any officer, 
board, or agent thereof, or which may be hereafter selected by the State of Washington, 
or any officer, board, or agent thereof, in pursuance of any grant of public lands made 
by the United States or the Congress thereof to the Territory or State for any purpose 
or upon any trust whatever, the selection of which has failed or been rejected, or snail 
fail or shall be rejected for any reason." 

Section 6661, General Statutes, provides for the appraisement and sale of lands 
granted to the State after due inspection and classification, at a price of not less than 
|10 per acre for lands granted for educational purposes. By section 6635, paragraphs 
1, 2, and 3, Codes and Statutes of 1913, the following provisions are made: 

"Sec. 6635-1. For the purpose of obtaining from tne United States indemnity or 
lieu lands for such lands granted to the State tor common schools, educational, penal, 
reformatory, charitable, capitol building or other purposes, as have been or may be 
lost to the State, or the title to or use or possession of which is claimed by the United 
States or by others claiming by, through or under the United States, by reason of any 
of the causes entitling the State to select other lands in lieu thereof, the inclusion of 
the same in any reservation by or under authority of the United States, or any other 
appropriation or disposition of the same by the United States, whether sucn lands 
are now surveyed or unsurveyed, the commissioner of public lands, with the advice 
and approval of the board of State land commissioners and the attorney general, is 
authorized and empowered to enter into an agreement or agreements, on behalf of the 
State, with the proper officer or officers of the United States for the relinquishment 
of any such lands and the selection in lieu thereof, under the provisions of this act, 
of lands of the United States of equal area and value. 

"Sec. 6635-2. Upon the making of any such agreement, the board of State land 
commissioners shall be empowered and it shall be their duty to cause such examina- 
tion and appraisal to be made as will determine the area and value, as nearly as may 
be, of the lands lost to the State, or the title to, use or possession of which is claimed 
by the United States by reason of the causes mentioned in section 6635(1), and pro- 
posed to be relinquished to the United States, and shall cause an examination and ap- 
Eraisal to be made of any lands which may be designated by the officers of the United 
tates as subject to selection by the State in lieu of the lands aforesaid, to the end 
that the State shall obtain lands in lieu thereof of equal area and value. 

"Sec. 6635-3. Whenever the title to any lands selected under the provisions of this 
act shall become vested in the State of Washington by the acceptance and approval 
of the lists of lands so selected, or other proper action of the United States, the gover- 
nor, on behalf of the State of Washington, shall execute and deliver to the United 
States a deed of conveyance of the lands of the State relinquished under the provisions 
of this act, \ihich deea shall convey to and vest in the United States all the right, title 
and interest of the State of Washington therein. " 
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DECISIONS OF THE STATE A^D FEDERAL COURTS. 

In Wheeler v. Smith (5 Wash., 704) the court, commenting on the reservation of 
sections 16 and 36 created by the act of 1853, for the subsequent State of Washington, 
said: 

''This section had been followed up bv section 10 of the enabling act approved Feb- 
ruary 22, 1889, before the plaintiff's placer locations were made, making a present 
grant of sections 16 and 36 to the State, to take effect as soon as tne State was organ- 
ized. " 

The language thus used, however, was applied in a case where an effort was made 
to secure title under a public land law to a school section after the passage of the enabl* 
ing act and the survey of the land. 

State of Washington v. Whitney (1:0 Pac. Rep. , 116). Thia decision of the Supreme 
Court of the State of Washington passed upon two questions, namely, (1) thecnarac- 
ter of the grant as made by the enabling act, and (2) the effect of the amendatory 
act of February 28, 1891. 

Under the first point it held : 

''We therefore hold that the words of giant in our enabling act are words of present 
grant, and that when, by the adoption of its constitution, the State affirmed t&e pro- 
visions of the enabling act and such constitution was approved by the United States, 
and the State of Washington thereupon fully admitted into the Union, the grant 
defined in the enabling act took effect as of its date and passed the entire title of the 
United States as fully and completely as though such sections 16 and 36 had been 
previously surveyed and were then capable of exact identification." 

Under the second point it was held that the act of Congress February 26, 1859 
(11 Stat.. 385), was a general act relating to preemptions and provided that where set- 
tlements made before a survey of the lands in the field were found to have been on 
sections 16 and 36, such sections should be subject topreemption claim of the settler. 
The amendment of this general statute by the act of February 28, 1891 (26 Stat.. 796), 
was not intended to nor did it operate as a repeal of the enabling act, which was spe- 
cial in its character and limited to the States then under consideration. 

The State of Washington v. Johanson (26 Wash., 668). This case involved the title 
of a school indemnity selection made andapproved prior to the enabling act. as against 
a settler subsequent thereto. 

The court recited at length the provisions contained in the act of March 2, 1853 (10 
Stat., 172), reserving lands for the benefit of the Territory; the act of February 26, 
1859 (11 Stat.. 385), providing for indemnity, and applicable to all the Territories; 
and, finally, of the enabling act of February 22, 1889 (25 Stat., 676). 

The court pointed out at considerable length that the provisions authorizing indem- 
nity selections on behalt of the Territory were made for the protection of settlers, of 
whom it was said : 

"It was known that such settlers would occupy these lands in advance oi the sur- 
veys. The injustice of denying a bona fide settler the right to acquire title to land 
he should so occupy and improve in ignorance of its true location was so manifets 
that legislation was necessary for its protection. * * *^ 

**The conditions anticipated by Congress actually happened, settlements were 
made upon the public domain within the Territory prior to the extension of the public 
surveys over it. Certain of these settlements were found to fall within sections 16 
and 36, and the Government, recognizing the settler's prior rights, patented the land 
to the settler. In lieu of certain lands occupied and lost to the use of the common 
schools in this way the board of county commissioners, pursuant to authority ex- 
pressly granted them by Congress, selected the lands in controversy. This selection 
was pursuant to the sanie authority approved by the Secretary of the Interior. The 
lands so selected stood from that time until the passage of the enabling act with- 
drawn from settlement in place instead of lands which by that act, would, without 
question, have passed to the State under the descriptive terms in section 10 thereof 
had they not 'been sold or otherwise disposed of.' * * * 

''Reading all of these acts together, there can be no mistake as to the intent of 
Congress. It intended these lands for the use of the common schools of the State, 
and intended to grant them to the State for that purpose when it passed the enabling 
act." 

On appeal, this case was considered by the Supreme Court of the United States 
(190 U. S., 179), wherein the decision of the State court was afl[irmccL the court saying: 

"Tested by this rule, it is obvious that Congrew intended that WasMngton should 
receive full sections 16 and 36, or, in case of a failure by reason of prior settlement 
or from natural causes, the equivalent of such sections, and designated the Secretary 
of the Interior as the officer to approve any selections made by the Territory. The 
act of 1859 is as applicable to Washington as to any other Territory, notwithstanding 
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that there was a special statute passed in 1853 in respect to it. While ordinarily a 
special law is not repealed by a subsequent general statute, unless the intent so to 
do is obvious, yet there is no rule which prevents the latter from applying to cases 
not provided for hy the former. It is true the act of 1859 refers to the act of 1826 in 
reference to selections, and the act of 1826 designated the Secretary of the Treasury 
as the officer to select. * * * 

''But still further, it appearing that some question had been mooted as to the intent 
of Congress in respect to these matters the confirmatory statute of 1902 was enacted, 
and thiit obviously removes all doubt. It confirms the title to selected lands 'when 
the same shall have been approved by the Secretary of the Interior.' This does not 
refer alone to future action by the Secretary, but ratifies that which he has already 
done. He has approved this selection and tne act of 1902 places the title of the State 
beyond controversy." 

DEPARTMENTAL DECISIONS. 

In the case of Washington v. Geisler, decided March 8, 1913 (41 L. D., 621), the 
department collated its prior decisions construing the grant to this State, considered 
the decision of the State court in State v. Wliitney (120 Pac. Rep., 116), and adhered 
to its former line of decisions that the State takes no title until the school sections are 
identified by survey, and that prior thereto it is competent for Congress to make other 
disposition of the land. 

SPECIAL PLAN OF ADJUSTMENT BETWEEN THE STATE AND DEPARTMENT OF AGRI- 
CULTURE — MEMORANDUM OF AGREEMENT. 

It i^ agreed between the Department of Agriculture of the United States of America, 
through D. F. Houston, the Secretary of Agriculture, and the State of Washington, 
through Clark V. Savidge, its commissioner of public lands, with the consent and 
approval of the board of State land commissioners and the attornev general of said 
State, acting under and pursuant to chapter 102 of the laws of Washington for 1913, 
that the following plan of adjustment may be adopted to the end that the State of 
Washington may satisfy deficiencies of lands granted to the State for common-school 
purposes (sees. 16 and 36), occasioned by the inclusion of such lands prior to survey 
thereof within the national forests and the Olympic National Monument in said State, 
and by homestead settlements thereon prior to survey and inclusion within the 
reservations named, and that the details of such plan are to be worked out as soon as 
practicable. 

First. In order to carrj^ out the plan above expressed, it is agreed that a representa- 
tive be appointed by the Secretarjr of Agriculture and a representative be appointed 
by the Board of State Land Commissioners of the State of Washington, and mat such 
representatives shall make, with such assistance as may be necessary (a) an examina- 
tion upon the ground of all school sections within the above-named resen^ations 
unsurveyed at the time of the establishment of such reserv^atione, excepting those 
which have already been relinq^uished to the United States as a basis for tne selection 
of lieu lands; and (6) an examination upon the ground of all school sections within 
such reservations upon which settlements were made prior to survey and inclusion 
within such reservations and have not been abandoned, for the purpose of determining 
the value and area thereof, and shall report their findings to the Secretary of Agri- 
culture and the commissioner of public lands for final approval. 

Second. Such representatives shall also make an exammation upon the ground of 
lands equivalent in area and value to the school sections mentioned in paragraph one 
hereof lying within the present boimdaries of national forests in the State of Wash- 
ington in such position that when eliminated therefrom all will lie outside the new 
exterior boimdaries of such forests, to the end that upon such elimination such lands 
may be available for selection in lieu of the lands mentioned in paragraph one hereof. 
It IS agreed that the lands to be elimuiated for selection hy the State shall include 
an area sufficient to compensate the State as nearly as possible for areas, if any, lost 
through tlie existence of fractional school sections resulting from the public land 
surveys within such reservation. 

Third. It is agreed that upon the completion of the examination of the lands in the 
field as herein provided and upon agreement of the Secretary of Agriculture and the 
board of State land commissioners as to the lands to be selected in lieu thereof, the 
Secretary of Agriculture will recommend to the Congress that it enact legislation 
to permit the selection of the lands by the State. 

Fourth. It is agreed that the salary ana expenses of the representatives above referred 
to who is to be appointed by the Secretary of Agriculture shall, if the Congress upon 
recommendation of the Secretary shall appropriate sufficient funds for the purpose, 
be paid by the United States Department of Agricultujp, and that the salary and ex- 
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peDses o! the representative appointed by the commissioner of public lands shall 
be paid bv the State of Washington, and that the salaries and expenses of any assistants 
employed by such representatives to carry out this agreement shall be borne jointly 
by the United States and the State of Washington, provided that Congress shall have 
previously appropriated sufficient funds to pay the share of the salaries and expenses 
of such assistants to be borne by the United States under this agreement. 

Fifth. The undersigned agree to the above proposition and agree to carry it out as 
far as they have official power and authority to do so. 

D. F. Houston, 
Secretary of Agriculture. 

C. V. Savidob, 
Commissioner of Public Lands of the State of Wdshingtov,. 
December 22, 1914. 

Approved. 

(\ R. Jackson, 

J. W. BiRSLAWN, 

E. W. Ferris, 
Board of State Land Commissioners of the State of Washington. 

W. V. Tanner, 
Attorney General of the State of Washington. 

Note. — To enable the Secretary of Agriculture to carry out this agreement, Con- 
gress made an appropriation of .$50,000 by act of March 4, 1915 (38 Stat., 1113). No. 
exchanges have yet been effected under this plan. 

The State op Montana. 

The grant of lands for common schools was made by sections 10 and 11 of the act of 
February 22, 1889 (25 Stat., 676), enabling the States of Washington, Montana, South 
Dakota, and North Dakota to enter the Union. For the terms of the grant, see State 
of Washington, herein. 

The State was admitted to the Union by proclamation November 8, 1889. 

state constitution. 

Article 17 of the State constitution : 

"All lands of the State that have been or that may be hereafter granted to the State 
by Congress * * * shall be public lands of the State, and phall be held in trust 
for the people, to be disposed of as hereafter provided, for the respective purposes for 
which tney have been or may be granted, donated, or devised; and none of such land, 
or any estate or interest therein, shall ever be disposed of except in pursuance of gen- 
eral laws providing for such disposition, nor unless the full market value of the estate 
or interest disposed of, to be ascertained in such manner as may be provided by law, 
be paid or safely secured to the State; nor shall any lands which the State holds by 
grant from the United States (in any case in which tha manner of disposal and mini- 
mum price are so prescribed) be disposed of, except in the manner and for at least the 
price prescribed in the grant thereof, without the consent of the United States." 

state legislation. 

Section 2153, Code of Montana, 1907: 

"No land heretofore granted the State must be sold for less than $10 per acre, but 
where land is not worth such sum it may be leased for a term not exceeding five years 
and at a rental to be determined by the board." 

Section 2161, Code of 1907, regulating the sale of school lands, also provides: 

"No land shall be sold for less than $10 per acre nor for less than its appraised value, 
and the amount of the purchase money to be paid at the time of the sale will be not 
less than thirty per cent of the whole amount. ' ' , 

Section 2155: 

"All selections of land must be made in legal subdivisions, and when the selection 
has been made and approved by the board, the governor must take the necessary 
steps to procure the approval of the Secretary of the Interior and the issuance of 
patents for the same by the United States to the State of Montana: Provided, That not 
more than two hundred thousand acres shall be selected in any one county of the 
State, unless it shall satisfactorily appear to the State board of land commissioners 
that no lands can be selected in those counties of the State wherein a less quantity than 
two hund»'ed thousand acres have aeen selected." 
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Section 2159: 

. ''That no further selections of any indemnity school land or of any land for any of 
the State institutions of learning, or for public buildings, shall be made in any county 
in which the State has already selected one hundred tnousand acres or more of lancfs 
in the aggregate for such pu rposes . " 

Section 2195 authorizes the governor to execute any deeds of conveyance necessary 
to correct errors or mistakes arising in the adjustment of the school grant, or the distn- 
biTtion of lands included therein. 

Section 2212 authorizes the sale to the United States for reclamation purposes of 
any land now or hereafter owned by the State of Montana and needed for such Irriga- 
tion and reclamation work to the United States at the minimum price of |10 per acre, 
together with a right of way over all lands owned by the State for ditches, canals, 
tunnels, etc., in fartherance of the reclamation of arid lands by the United States. 

[Senate bill No. 161. Introduced by committee on public lands.] 

AN ACT Authorizing the State land board to contract and agree with the United States for the waiver of 
the State's rights to unsurveyed school sections in forest reserves, and to accept lands in lieu thereof, and 
validating agreements heretofore made for that purpose. 

Be it enacted by the Legislative Assembly of the State of Montana: 

Section 1. That the State Board of Land Commissioners of the State of Montana, 
be, and are hereby, authorized and empowered to enter into contracts or a^eements 
with the United States, or any department thereof, having jurisdiction, waiving and 
relinquishing to the United States any and all rights of the State of Montana in and 
to sections sixteen and thirty-six of each township, when said sections are situated 
within a Federal forest reserve, and are at the date of such contract, or agreement un- 
surveyed: Provided, That the State of Montana shall in lieu of the rights so waived 
and relinquished, receive from the United States other lands equal in area or value, 
and £dl contracts or agreements heretofore entered into between the State Board of 
Land Commissioners of the State of Montana, and the United States or any depart- 
ment thereof relative to the waiving by the State of Montana of its rights to sections 
sixteen and thirty-six in any township in said State and the selection of lieu lands 
therefor by said State either according to area or value be and the same are hereby 
ratified, confirmed, and validated. 

Sec. 2. All acts and parts of acts in conflict herewith are hereby repealed. 

Sec. 3. This act shall be in full force and effect from and after its passage and 
approval. 

W. E. McDowell, 
President of the Senate. 

J. E. McNally, 
Speaker pro tempore of the House. 
Approved Msirch 5, 1915. 

S. V. Stewart, Governor. 
Filed March 5, 1915, at 2.45 o'clock p. ni. 

A. M. Alderson, Secretary of State. 

special indemnity. 

A-t the last session of Congress, an act "authorizing the Secretary of the Interior to 
survey the lands of the abandoned Fort Assinniboine Military Reservation and open 
the same to settlement, " received the approval of the President February 11, 1915 
(PubHc, No. 244). 

Section 7 of this act provided in part: 

**That sections sixteen and thirty-six of the land in each township within said 
abandoned Fort Assinniboine Military Reservation, except those portions thereof 
classified as coal or mineral lands, shall be reserved for the use of the common schools 
of the State of Montana, and are hereby granted to the State of Montana: Provided, 
That the State may, if it so elects within one year from the date of the passage of this 
Act, accept subject to the reservation in the United States of the coal deposits therein 
the portion of said sections sixteen and thirty-six classified as coal lands, in full satis- 
faction of the grant herein made for common schools: Provided, That for all lands 
lost to the State because classified as coal or mineral indemnity may be taken as 

Provided for in sections twenty-two hundred and seventy-five and twenty-two hun- 
red and seventy-six of the Revised Statutes." 
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DEPARTMENTAL DECISIONS. 

In State of Montana v. Fannie Lipscomb, decided April 14, 1915 (not yet reported), 
the department, after a full citation of the authorities, again announced its adherence 
to the conclusion that the grant made by the act of February 22, 1889, must be adminis- 
tered and adjusted under the provisions of the amendatory act of February 28, 1891. 

SPECIAL PLAN OP ADJUSTMENT, BY AGREEMENT, BETWEEN THE STATE AND AGRICUL- 
TURAL DEPARTMENT. 

Memorandum of agreement made and entered into this 23d day of December, 1912, 
between the Department of Agriculture of the United States, through James Wilson, 
the Secretary of Agriculture, and the State of Montana, through fidwin Norris, its 
governor, looking toward a settlement and adjustment of all matters relative tol^he 
unsurveyed school lands within the national forests in the State of Montana. 

It is agreed between the foregoing parties that the following proposition shall be the 
basis of settlement, the details to be worked out as soon as practicable. 

That as to all unsurveyed school sections included within the national forests in the 
State of Montana, excepting those lost to the State by homestead settlement or which 
have already been relinquiSied to the United States as a basis for the selection of lieu 
lands, it is agreed that tne State shall relinquish her claims and select as lieu lands 
other lands equivalent in acreage and values^ lying alon^ and within the present 
boundaries of ^e national forests in such position that when eliminated therefrom 
all will Ue outside the new exterior boundaries of the national forests. 

In order to carry out the proposition above expressed, it is further agreed that a 
representative appointed by the State Land Board of Montana and a representative 
a}>pointed by the Secretary of Agriculture at the earliest possible date shall make, 
with such assistance as may be necessary, an examination upon the ground of the 
lands comprising the unsurveyed school sections io be relinquished and the lands to 
be selected in lieu thereof, and shall report their conclusion to the State land board 
and the Secretary of Agriculture for final approval. 

In making lieu selections as above provided, it is understood that the State will 
select the equivalent area in several large tracts, some of which will be principally 
valuable for their timber and others for their forage, but that the State may have the 
right to select smaller tracts of not less than one section in any case. 

It is further understood that after the representatives above mentioned have agreed 
upon the selections of lieu lands within the present boundaries of the national forests 
and aloni^ the boundaries thereof, as nearly as may be, equivalent in value to the sec- 
tions 16 and 36 surrendered, that the Secretary of Agriculture will recommend an 
Executive order eliminating the lands so selected from the national forests, so that new 
boundaries thereto may be created and the lands so selected by the State be entirely 
without the national forests and be subject to the exclusive direction and control of the 
State, provided that the law at that time is such that the lands surrendered by the 
State will become a part of the national forest. 

It is further understood that the salary and expenses of the representative above 
referred to appointed by the State Land Board shall be paid by the State cf Montana, 
and the salary and expenses of the representative appointed bjr the Secretary of Agri- 
culture shall be paid oy the United States Department of Agriculture, and other ex- 
Eenses involved in making the examination of these areas shall be borne half by the 
tate ol Montana an^ half by the Forest Service. 

The undersigned agree to the above proposition and agree to carry them out as far 
as they have offic^ial power and authority to do so. 

[seal. I W. M. Hays, 

Acting Secretary of AgncuUun. 

[seal.] Edwin L. Norris, 

Governor of Montana. 

Note. — No exchanges in pursuance of this agreement have yet been effected. 

The State op North Dakota. 

The grant of lands for common schools was made by sections 10 and 11 of the act 
of February 22, 1889 (25 Stat., 676), enabling the States of Washington, Montana, 
South Dakota, and North Dakota to enter the Union. For the terms of the grant see 
State of Washington herein. 

The State was admitted to the Union by proclamation, November 2, 1889 
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STATE CONSTITUTION. 

Article 9 of the State constitution, section 155: 

"After one year from the assemblii^ of the first legislative assembly the lands 
granted to the State from the United States for the support of the common schools 
may be sold upon the following conditions and no other: No more than one-fourth 
of all such lands shall be sold within the first five years after the same become saleable 
bv virtue of this section. No more than one-half of the remainder within ten years 
after the same become salable as aforesaid. The residue may be sold at any time 
after the expiration of said ten years. The l^islative assembly shall provide for the 
sale of all school lands subject to the provisions of this article. The coal lands of the 
State shall never be sold, but the legislative assembly may by general laws provide 
for leasing the same. The words 'coal lands ' shall include lands bearing lignite coal. '' 

Section 158: 

''No land shall be sold for less than the appraised value and in no case for less than 
$10 per acre." 

STATE LEGISLATION. 

Section 186, Revised Codes 1899, provides for the manner of sale and — 

"No tract shall be sold for less than its appraised value and in no case for less than 
llOan acre/' 

Section 204, Revised Codes, authorizes execution of deeds of reconveyance to the 
United States to correct errors in adjustment of the grant. 

Section 216, Revised Code of 1899: 

"No more than one-fourth of the common school lands of the State shall be sold 
within the first five years after they become salable under the provisions of sections 155 
of the constitution nor more than one-half of the remainder within ten years after the 
same shall become salable as aforesaid. The residue may be sold at any time after 
the expiration of such ten vears: Provided ^ however ^ That the coal lands of the State 
shall not be sold, but mav be leased under the provisions of any law governing such 
leases. The words 'coal lands* include lands besu-ing lignite coal." 

Act of March 13, 1901 (Assembly Laws 1901, p. 174) authorizes the lease of: 

"All the common school lands and all other public lands of the State that are not 
of such value as will admit of appraisal at |10 or more per acre at the time of any 
regular appraisal." 

SPECIAL INDEMNrry. 

By an act approved March 2, 1907, Congress authorized the State of North Dakota 
to select other lands in lieu of lands erroneously entered in sections 16 and 36 with'n 
certain military reservations as follows: 

"That the State of North Dakota be, and is hereby authorized to select, in lieu 
of lands embraced in homestead entries made and erroneously allowed prior to the 
passage of this act for lands in sections sixteen and thirty-six, within the limits of 
the abandoned Fort Rice and Fort Abraham Lincoln military reservations, in said 
State, other unappropriated surveyed nonmineral public lands of equal area situated 
within the limits of said State, in the manner provided in the act approved February 
twenty-eighth, eighteen hundred and ninety-one (Twenty-sixth Statutes at Large, 
page seven hundred and ninety-six), entitled 'An act to amend sections twenty-two 
hundred and seventy-five and twenty-two hundred and seventy-six of the Revised 
Statutes of the United States previa ing for the selection of lands for educational 
purposes in lieu of those appropriated for other purposes': Provided, That such 
selection of lands by said State shall be a waiver of its right to the lands embraced 
in said homestead entries." (34 Stat., 1218.) 

See "General legislation" herein as to character of grant to this State. 

THE STATE OF SOUTH DAKOTA. 

The grant for common schools was made by sections 10 and 11 of the act of February 
22, 1889 (25 Stat., 676), enabling the States of Washington, Montana, South Dakota, 
and Nordi Dakota to enter the Union. For the terms of the grant see State of Wash- 
ington herein. 

The State was admitted to the Union by proclamation November 2, 1889. 

STATE CONSTTTUTION. 

Article 8 of the constitution provides, by section 4: 

"After one year from the assembling of the first legislature, the lands granted to 
the State bv the United States lor the use of the public schools mav be sold uDon 
the following conditions and no other: Not more than one-third of all such lands 
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shall be sold within the first five years, and do more than two-thirds within the first 
fifteen years after the title thereto is vested in the State, and the legislature shall, 
subject to the provisions of this article, provide for the sale of the same. 

''The commissioner of schools and puolic lands, the State auditor, and the county 
superintendent of schools of the counties severally, shall constitute boards of appraifal 
and Bhall appraise all schools land within the several counties which they may from 
time to time select and designate for sale, at their actual value imder the terms of 
sale. 

''They shall take care to first select and desi£;nate for sale the most valuable lands; 
and they shall ascertain all such lands as may be of special and peculiar value, other 
than agricultural, and cause the proper subdivision of the same in order that the 
latest price may be obtained therefor.'' 

Sections: 

"No lands shall be sold for less than the appraised value, and in no case for less 
than 110 an acre." 

STATE LEGISLATION. 

Section 370. Revised Codes, 1903: 

"Not more than one-third of the lands of smv class granted to the State for educa- 
tional or charitable purposes shall be sold witLin the first five years, and not more 
than two-thirds of such lands shall be sold within the first fifteen years after the date 
of the vesting of title thereto in the State. No more than one-tenth of the lands 
granted bv the act of Congress of February eighteenth, eighteen hundred and eighty- 
one, entitled "An act to grant lands to Dakota, Montana, Arizona, Idaho, and Wyo- 
ming for university purposes," and vested in the State of South Dakota bv section 
14 of the act of Congress of Febniary twenty-second, eighteen hundred and eignty-nine, 
entitled "An act to provide for the division of Dakota into two States and enable the 
people of North Dakota, South Dakota, Montana, and Washington to form constitu- 
tions and State governments and to be admitted into the Uniton on an equal footing 
with the original States, and to make donations of the public lands to such States, 
shall be offered for yale in any one year. Subject to the limitations herein expressed 
and contained in the constitution of the State and said acts of Congress, the board 
of school and public lands shall determine from time to time the quantity of lands 
of each class granted which shall be selected, and the quantity of each class which 
shall be selected in each of such counties. The board shall so apportion "the quan- 
tity to be selected that the most valuable lands may first be selected and designated 
for sale." 

Section 374: 

"No land shall be sold for less than the appraised value and in no case for less than 
$10 an acre." 

(This section follows constitutional provision noted above.) 

See also section 34, page 362, Assembly Laws of 191 1, where similar provision is made. 

SPECIAL ADJUSTMENT THROUGH AGREEMENT BETWEEN FORESTRY AND STATE. 

In order to reach an amicable agreement between the Federal Government and the 
State of South Dakota for the disposition of such school sections as are situated within 
the Black Hills and Harney Forests, in the State of South Dakota, the following agree- 
ment was entered into by the Forest Service, United States Department of Agricul- 
ture, under the approval of the Secretary, and the commissioner of schools and public 
lands for the State of South Dakota: 

Memorandum of agreement between the Bureau of Forestry of the Department of 
Agriculture of the United States, through Mr. Gifford Pinchot, Forester, and the 
State of South Dakota, through its commissioner of schools and public lands, O. C. 
Dokken, and its attorney general, S.W. Clark, lookini? to a settlement and adjust- 
ment of matters of difference relative to school lands in the Black Hills Forest 
Reserve. 
It is agreed between the foregoing parties that the following proposition shall bo 

the basis of settlement, the details to be worked out as soon as practicable: 

1. As to the school sections, understood to be four in number, to which title vested 
in the State by reason of survey prior to the creation of a national forest: These will 
remain the property of the State and are not affected by this agreement. 

2. As to all school sections not surveyed prior to the creation of the national forest: 
All the lands included therein, excepting those lost to the State by homestead settle- 
ment or entry, the State agrees to relinquish her claims and to select a?^ lieu lands 
other lands equivalent in acreage and values, lyinsr along and within the present 
boundaries of the national forest in such position that when eliminated therefrom all 
will lie outside the new exterior boundaried of the national forest. 
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3. That as to acreage of lands that have been entered or settled upon by homestead 
claimants, consisting so far as present Imown of about 40 entries, the question whether 
the State may select other lands in lieu thereof from national forest lands in the same 
manner as indicated in subdivision 2 hereof is left open for further consideration. 

In order to carry out the purposes above expressed it is further agreed that a board 
ehall be constituted composed of one representative appointed by the State and one 
by the Forester, the two to select a third, which board shall, at the earliest practicable 
date, make an examination upon the ground of the lands comprising the school sec- 
tions to be relinquished and the lands to be selected in lieu thereof, the decision of 
said board to be final upon the question of equivalency. 

In making lieu selections, as above proviaed, it is understood that the State may 
have the right to select this equivalent area in one or more large tracts or many smaller 
tracts, not less than one section in any case. 

It i«=« further understood that, after the board above mentioned has agreed upon the 
selections of lieu lands within the present boimdaries of the reserve and along the 
boundaries thereof as nearly as may be equivalent in value to section 16 and 36 sur- 
rendered, that the Forester will use his best efforts to secure an executive order elimi- 
nating the lands so selected from the forest reserve, so that new boundaries thereof 
may be created and the lands so selected by the State be entirely without the forest 
reserve and be subject to the exclusive direction and control of the State. 

The undersigned agree to the above proposition and agree to carry them out so far as 
they have official power and authority so to do. 

January 4, 1910. 

GlFFORD PiNCHOT, 

Forester. 

0. C. DOKKEN, 

Commissioner of Public Lands of South Dakota. 

S. W. Clark, 
Attorney General for the State of South Dakota. 

This agreement was forwarded to the Representatives to Congress from South 
Dakota for consideration and comment, and received the following indorsement: 

Having been in conference and taking into consideration the above agreement, we 
lereby approve the same and agree to assist in carrying out these provisions as far as 
jur official power extends. 
January 17, 1910. 

CoE I. Crawford, 
Robert J. Gamble, 

Senators. 

Eben W. Martin, 
Chas. H. Burke, 

Representatives. 

In accordance with said agreement such action was taken and had, with the ap- 
proval of the Secretary of the Interior, that the boundaries of said national forests 
were so modified by proclamation of the President February 15, 1912 (37 Stat., 1729), 
as to permit the State to receive by certification to the present time, 11,577.69 acres. 

DEPARTMENTAL DECISIONS. 

The department held, in South Dakota u. Riley (34 L. D., 657), that the State takes 
no title to any particular land until it is identified by survey, and prior to such iden- 
tification the grant may be T\'holly defeated by settlement, leaving the State to assert 
its right for indemnity under the amendatory act of February 28, 1891. This was fol- 
lowed in the case of South Dakota v. Delicate (34 L. D., 717). -» 

The department held, however, in special instructions (35 L. D., 158), that the title 
of the State under the ^nt of 1889, is not affected by the inclusion of the land within 
a forest reservation pnor to survey; that the State, if it does not desire to await ex- 
tinguishment of the forest reserve^ may select other lands in lieu of those included 
therein. This case cites the decision in the Riley case, and declares that it was not 
intended to hold therein that the establishment of a forest reservation, prior to survey, 
defeats the title of the State. 

Again, in the case of the Black Hills National Forest (37 L. D., 469), it was said by 
the department that if the national forest is a permanent reservation, within the 
meaning of section 10 of the granting act, the school sections therein are, by the terms 
of said act excepted from the grant for school purposes; but if on the other hand the 
national forest is only a temporary reservation wxthin the meaning of that act, the 
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title of the State will not attach so lon^ as the reservation exists, in view of the fact 
that the lands were unsurveyed at the tune the reservation was established. 

THE STATE OP IDAHO. 

The CTant for the benefit of common schools was made by sectioDS 4 and 5 of the act 
of admission, July 3, 1890 (26 Stat., 215), as follows: 

"Sec. 4. That sections numbered sixteen and thirty-six in every township of said 
State, and where such sections or any part thereof, have been sola or otherwise dis- 
posed of by or under the authority of any act of Congress, other lands equivalent 
thereto, in legal subdivisions of not less than one-quarter section, and as contiguous 
as may be to tne section in lieu of which the same is taken, are hereby granted to said 
State for the support of common schools, such indemnity lands to be selected within 
said State in sucn manner as the legislature may provide, ^th the approval of the 
Secretary of the Interior. 

"Sec. 5. That all lands herein granted for educational purposes shall be disposed 
of only at public sale, the proceeds to constitute a permanent school fund, the interest 
of which only shall be expended in the support of said schools. But said lands may, 
under such regulations as the legislature shall prescribe, be leased for periods of not 
more than five veaxs, and such lands shall not be subject to preemption, homestead 
entry, or any other entry under the land laws of the United States, whether surveyed 
or unsurveyed, but shall be reserved for school purposes only. 

"Sec. 13. That all mineral lands shall be exempted horn the grants by this act. 
But if sections sixteen and thirtv^six. or any subdivision, or portion of any smallest 
subdivisioD thereof in any township snail be found by the Department of the Interior 
to be mineral lands, the said State is hereby authorized and empowered to select, in 
legal subdivisions, an equal quantity of other unappropriated lands in said State in 
lieu thereof, for the use and the benefit of the common schools of said State. 

"Sec. 14. That all lands granted in quantity or an indemnity by this act shall be 
selected, under the direction of the Secretary of tne Interior, froim tne surveyed, unre- 
served, and unappropriated public lands of the United States within the limits of the 
State entitled thereto. And there shall be deducted from the number of acres of land 
donated by this act for specific objects to said State the number of acres heretofore 
donated by Congress to said Territory for similar objects." 

STATE CONSTrrUTION. 

Section 8 of article 9 of the constitution provides: 

"It shall be the duty of the State board of land commissioners to provide for the 
location, protection, sale, or rental of all the lands heretofore, or whicn may hereafter 
be, granted to the State by the General Government, under such regulations as may 
be prescribed by law, and in such manner as will secure the maximum possible amount 
therefor: Provided, That no school lands shall be sold for less than $10 per acre. No 
law shall ever be passed by the legislature granting any privileges to persons who may 
have settled upon any such public lands, subsequent to the survey thereof by the 
General Government, by which the amount to be derived by the sale, or other dis- 
position of such lands, shall be diminished, directly or indirectly. The legislature 
diall, at the earliest practicable period, provide by law that the general grants of land 
made by Congress to the State shall be judiciously located and carefully preserved 
and held in trust, subject to disposal at public auction for the use and benefit of the 
respective objects for which said grant,s of lands were made, and the legislature shall 
provide for the sale of said lands from time to time for the sale of timber on all State 
lands and for the faithful application of the proceeds thereof in accordance with the 
terms of said grants: Provided, That not to exceed twenty-five sections of school lands 
shall be sold in any one year, and to be sold in subdivisions of not to exceed one hun- 
dred and sixty acres to any one individual, company, or corporation." 

STATE LEGISLATION. 

Section 1579, Revised Codes, directs the manner in which State lands shall be sold 
and declares: 
"No land shall be sold for less than its appraised value nor for less than $10 per 



acre." 



Section 1583 makes i)rovision for the sale of State lands in conformity with the 
classification of farm units where Federal irrigation works justify such action. 

Act of March 13, 1909 (Assembly Laws of 1909, p. 331), authorizes the State land 
board to enter into contracts with the Secretary oi the Interior with respect to the 
irrigation of State lands adjacent to national irrigation projects. 
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Senate concurrent resolution No. 8: 

^^Be it resolved by the Leaislature oj the State of Idaho: 

'^ Whereas, by an act dated July third, ei^^hteen hundred and ninety, Congress 
granted to the State of Idaho about three nullion acres of public lands, including 
sections sixteen and tlnrty-six in every township of the State, for the support of 
conunon schools and in aid of yarious public institutions, with the right, where sections 
sixteen and thirt^^-six or any part thereof had been sold or otherwise disposed of by or 
under the authority of any act of Congress, to select other lands equivalent thereto, 
in legal subdivisions of not less than one quarter section and as contiguous as may be 
to the section in lieu of which the same was taken; and 

" Whereas, by an act dated August eighteenth, eighteen hundred and ninety-four, 
Congress granted to the State of Idaho the ri^ht to apply for the survey and with- 
drawal of townships of public lands then remaining unsurveyed, and that such town- 
ships shoidd be reserved upon the filing of the application for said survey from any 
adverse appropriation by settlement or otherwise, except under rights that might be 
found to exist of prior inception, for a period to extend from such application for 
survey until the expiration of sixty days from the date of the filing of the township 
plat of survey in the proper district land office, and pursuant to said act of Congress 
the State of Idaho made application for the survey of a large number of townships of 

Sublic lands within the State of Idaho for the purpose of selecting the quota of lands 
onated the State; and 

'^ Whereas the President of the United States has by proclamation established certain 
forest reserves within the State of Idaho embracing more than twenty-eight per cent 
of the total area of the State, including sections sixteen and thirty-six aforesaid, and 
the Department of the Interior has by rules and regulations denied the right of the 
State of Idaho to perfect its selections of public lands in townships now included in 
the forest reserves, but which were not included within the forest reserves at the 
time of the State's application for the survey thereof; and 

*' Whereas approximately one million acres of the lands so donated to the State of 
Idaho have not Ibeen selected and there are not sufficient unappropriated public lands 
within the State of Idaho outside such forest reserves of the value of $10 par acre to 
enable the State to make selection thereof: and 

'^Whereas the State board of land commissioners of Idaho have heretofore pre- 
tended to renounce the title of the State of Idaho to certain sections sixteen and thirty- 
six, amounting to more than two hundred thousand acres, and announces its intention 
of using such relinquished lands as a basis for making selections of other public lands, 
and such action of the State board of land commissioners was not authorized by any 
act of the Legislature of the State of Idaho and was in violation of the express terms 
of the admission bill and the constitution of Idaho: Therefore be it 
• ^^ Resolved, That the State of Idaho hereby proclaims, declares, and asserts its owner- 
ship and title to all sections sixteen and tmrty-aix in every township granted by the 
Umted States to the State of Idaho and not neretofore disposed of by the State, in 
accordance with the donation act and the constitution and laws of the State of Idsiho: 
Be it further 

^^ Resolved, That the State board of land commissioners is hereby required to insist 
upon the right of the State to complete and perfect the State's selection of public 
lands in the forest reserves where tne State made application for survey prior to the 
creation of such forest reserves, and that the board take all necessary proceedings to 
establish such right in the State: Be it further 

^* Resolved, That the Congress of the United States is heroby memorialized to re- 
auire the Department of the Interior to ascertain what portions of sections sixteen and 
tnirty-six, or any subdivision, or portion of any smallest subdivision, thereof, in any 
township, may be mineral lands, and to certify the same to the State of Idaho so that 
the State may select, in legal subdivisions, an equal quantity of other unappropriated 
lands in said State in lieu thereof for the use and benefit of the common schools of 
said State: Be it further 

** Resolved, That the representatives of Idaho in Confess be and they lure hereby 
directed to aid the State Doard of land commissioners in establishing the right of the 
State to complete and perfect its title to public lands in forest reserves initiated by 
fiting an application for the survey thereof: Be it further 

^^ Resolved, That the Secretary of State forthwith transmit a copy of this resolution 
to each Representative in Congress from the State of Idaho: Be it further 

^^ Resolved, That the State boajd of land commissioners and the legal department 
of the State of Idaho is hereby advised to take such steps as will bring about an early 
determination by the Supreme Court of the United States of the question of the 

45068—16 3 
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rights of the State to the sections sixteen and thirty-six included within forest re- 
serves as hereinbefore stated." 

Passed senate March 2, 1909. 

Passed house March 4, 1909. 

(Session I aws of 1909, p. 442.) 

Act of February 8, 1911 (Session I aws 1911, p. 16): 

**Be it enacted by the Legislature of the State of Idaho: 

''Section 1. That the State board of land commissioners be. and is hereby, author- 
ized, empowered, and directed to judiciously ascertain and locate the general grants of 
land made by Congress to the State of Idaho, and when said board shall find that sec- 
tions sixteen and thirty-six, or any part or parts thereof, in every township of the 
State were sold or otherwise disposed of by or under the authority of any act of Con- 
gress prior to July third, eighteen hundred and ninety, on the admission of the State 
of Idaho into the Union, or said lands are found by the Secretary of the Interior, or 
the Secretary of Agriculture when necessary, select from the surveyed, unreserved, and 
unappropriated lands of the LTnited States within the limits of the State of Idaho other 
lands equivalent thereto in area and value in legal subdivisions of not less than 
one-quarter section and as contiguous as may be to the section in lieu of which the 
same is taken. 

"Sec. 2. That when the State board of land commissioners shall ascertain that sec- 
tions sixteen and thirty-six, or any part thereof, granted to the State have been 
actually settled upon prior to the survey thereof by the General Government and 
are occupied by bona fide settlers claiming title thereto under the homsetead laws 
of the United States, then the said board shall be, and is hereby, authorized and 
empowered in its discretion, by and with the approval of the Secretary of the Inte- 
rior, or the Secretary of Agriculture when necessary, to select from the surveyed, 
unreserved, and unappropriated public lands of the United States within the State of 
Idaho other lands equivalent in area and value in legal subdivisions and as contigu- 
ous as may be to the section in lieu of which the same is taken. 

"Sec 3. That when the State board of land commissioners shall ascertain that sec- 
tions sixteen and thirty-six, or any part or parts thereof, granted to the State are or 
have been lawfully included and embraced within any forest or other reservation 
established under or by authority of any act of Congress, then the said board shall, 
by and with the approval of the Secretary of the Interior, or the Secretary of Agri- 
culture when necessary, select from the surveyed, unreserved, and unappropriated 
public lands of the United States within the limits of the State of Idaho other lands 
equivalent thereto in area and value in legal subdivisions and as contiguous as may 
be to the section in lieu of which the same is taken: Provided^ That if the board shall, 
upon examination or otherwise, determine that any lands owned by the State in such 
forest or other reservation borders on or in the vicinity of any lake, waterfall, spring, 
or other naturally advantageous site, or any natural cuaiosity, or that for any other 
cause said lands are or in the future may nave particular value to the State, then 
the board shall not certify such lands to the Secretary of the Interior as a basis for 
indemnity selections in lieu thereof, but the State of Idaho shall retain its title in 
said lands. 

"Sec. 4. That when the State board of land commissioners ascertain that what 
would be, if surveyed, sections sixteen and thirty-six, or any part or parts thereof, 
granted to the State, falls upon any lake or navigable river and that the quantity 
of land intended to be conveyed as sections sixteen and thirty-six is lost to the State 
thereby, it shall be the duty of said board to apply to the Secretary of the Interior 
for permission to select indemnity lands in lieu of the loss in quantity so sustained 
by the State. 

"Sec. 5. That all relinquishments of State lands heretofore made by the State 
board of land commissioners as a basis for the selection of indemnity lands in lieu 
thereof, and all selections of indemnity lands in lieu of lands so relinquidied by the 
State, heretofore made by the State board of land commissioners, be, and the same 
are hereby, adopted, ratified, approved, and confirmed as of the date of such reUn- 
(]^uishment and selection; and the State of Idaho hereby expressly relinqu^lies its 
title to all lands so relinquished by the said board: Providea, The selection of the 
indemnity lands in lieu thereof be approved by the Secretary of the Interior, and 
said lands so selected are certified for patent to the State of Idaho. 

"Sec. 6. That the State board of land commissioners be, and the same is hereby, 
authorized and empowered by and with the approval of the Secretary of the Interior 
to relinquish the selections by the State of Idano of those lands in township forty- 
four north, range two east, and township forty-four north, range 3 east, of Boise 
meridian, in Idaho, where the claim of the State thereto conflicts with the claims of 
certain settlers thereto, and such settlers have a prior equitable right thereto as found 
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by a commission appointed under House joint resolution Numbered Ten, passed by 
the Senate March second, nineteen hundred and nine: Provided^ That the relinquish- 
ment of such selections shall not be made until the right of the State to select other 
indemnity lands in lieu thereof shall be recoraized and announced by the Secretary 
of the Interior: And provided further, That the State shall not relinquish its title to 
any such lands when such relinquishment would inure to the benefit of any scrip 
holder or claimant. 

^'Sec. 7. An emergency existing, this act ahall take effect and be in force from 
and after its passage and approval/' 

Act of March 4, 1911 (Session Laws of 1913, p. 85): 

^^Be it enacted by the Legislature oj ike State of Idaho: 

"Section 1. That the State of Idaho hereby accepts the provisions of seetionfl 
twenty-two hundred and seventy-five and twenty-two hundred and seventy-six of 
the Revised Statutes of the United States as amenaed by an act of Congress February 
twenty-eighth, eighteen hundred and ninety-one (Twentjr-first Statutes at Large, 
page seven hundred and ni&ety-six), and the rights and privileges granted to States 
And Territories by said act. 

"Sec. 2. That all relinquishments of State lands in place heretofore lawfully made 
by the State board of land commissioners as a basis for the selection of indemnity 
lands in lieu thereof, and all selections of indemnity lands in lieu of lands so relin- 
quished by the State board of land commissioners, are hereby ratified, approved, 
adopted, and confirmed by the State of Idaho as of the date of such relinquishments 
and selections. 

"Sec 3. That an emergency existing therefor, this act shall take effect and be in 
force from and after its passage and approval." 

Senate concurrent resolution No. 5 (Session Laws 1911, p. 793). recites s^ain the 
grant of school lands to Idaho; the provisions of the act of August 18, 1894; the estab- 
lishment of certain forest reserves within the State; the consequent loss to the State 
of the school lands to tHe extent of a million acres or more; the stated announcement 
that the Secretary of the Interior is about to promulgate a ruling that the State shall 
be no longer allowed to use unsurveyed school sections in forest and other reserves 
as a base for selection of other lands; the consequent loss to the school fund of the 
State; for which reasons — 

"It is therefore resolved that the Representatives of Idaho in Congress are directed 
to aid the State land board in bringing about an adjustment of the conditions now 
existing between the Government and the State with respect to said school grant 
in order that Idaho may enjoy the full benefit of its grant, and that a committee be 
appointed consisting of the attorney general of the State, a member of the senate, 
and a member of the house, to confer with the Secretary of the Interior, and thus 
secure a recognition of the rights of the State." 

SENATE JOINT MEMORIAL NO. 5. 

The State I^islature of Idaho, at its present session, enacted the following joint 
memorial: 

"fie it resolved by the Senate of the State of Idaho {the House of Representatives 
concurring: 

"That the Congress of the United States be memorialized as follows: 

"Whereas the State of Idaho has now pending with the Department of the Interior 
of the Federal Government applications for the clear-listing of approximately five 
hundred thousand acres of land which the State of Idaho has selected either by way 
of completing the original grants of land made to it by the Federal Government for 
various purposes or by way of lieu land selections which the State of Idaho has made 
in lieu of sections sixteen and thirty-six in each township within the State of Idaho, 
and which the said State has lost by reason of their inclusion within national forests, 
or for other reasons; and 

"Whereas the State of Idaho was permitted by the Federal Government to make 
these selections in the belief that it would be speedily enabled to obtain title thereto, 
and is now spending large sums of money each year for the purpose of protecting from 
fire the timber growing upon such selected lands, and which timber is now ripe and 
ready for the market: Now, therefore, be it 

^'Resolved, That the Congress of the United States is hereby memorialized to enact 
such legislation as may be necessary to enable the President of the United States and 
the Department of the Interior to complete the clear listing and patenting to the State 
of Idaho, of the lands selected as aforesaid; and be it further 

^* Resolved J That a certified copy of this memorial be sent to each of the Members 
of the congressional delegation from this State in Congress, with the request that they 
employ their best efforts to secure action in the premises.'^ 
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SPECIAL AGREEMENT. 

In pxirsuance of a resolution adopted by the State land board July II, 191 1, a memo- 
randum of agreement entered into under date of October 4, 1911, between the Secretary 
of the Department of Agriculture and the governor of the State of Idaho, and a supple- 
mental agreement of December 10, 1912, between the Forester, the Assistant Forester, 
the governor of Idaho, and the State land commissioner of Idaho, a special plan of 
adjustment as to school lands within national forests was adopted, and the President 
of the United States, by proclamation of June 4, 1912 (37 Stat., 1743), and March 3, 
1913 (37 Stat., 1777), mooified the boundaries of certain national forests in the State 
of Idaho, to permit of the consimimation of said plan, imder such agreements, but no 
certifications have been made under said agreement. 

DECISIONS OF THE COURTS. 

Balderston v. Brady (17 Idaho, 567). This suit was commenced by a taxpayer who 
asked for a writ of prohibition against the threatened action of the State bofiU!d of land 
commissioners to restrain them from relinquishing the right and title of the State of 
Idaho to certaiu lands theretofore selected by the board under the land grant made by 
the Federal Government to the State of Idaho. 

The court said : 

*'Now there can be no question or doubt that the 'direction, control, and disposition 
of the public lands of the State ' is vested in the State boiuxi of land commissioners. * It 
is equally clear and certain that this power must be exercised 'under such regulations 
as may be prescribed by law.' Both of the foregoing sections of the constitution con- 
tain the same provision as to this limitation of power. The legislature is prohibited, 
however, from passing any law that would authorize a sale of school lands for less than 
$10 per acre or any sale or disposition other than 'at public auction.* * * * 

*'The constitution of this State was framed by the constitutional convention 11 
months- prior to the admission of the State into the Union, and it was ratified by the 
people some 8 months before the admission. Notwithstanding this fact, the people at 
that early date incorporated into the fundamental law of the State sections 7 and 8 of 
article 9, heretofore quoted, and thereby forbade the legislature authorizing any sale 
of land for less than $10 per acre or ever 'granting any privileges to persons who may 
have settled upon such public lands, subsequent to the survey thereof by the General 
Government, by which amount to be derived by the sale or other disposition of such 
lands be diminished, directly or indirectly.* It was provided that the legislature 
should enact laws whereby the general grants of lands made by Congress to the State 
should be 'judiciously located and carefully preserved and held in trust' for the several 
purposes and objects for which they were granted. The admission bill followed the 
provisions of the constitution, and by sections 8 and 11 thereof it is provided that 
none of the lands granted by Congress to the State should ever be sold for less than $10 
per acre. It needs only to be called to mind to bo at once apparent that the legislature 
can not authorize the land board or anyone else to do any act with reference to State 
lands that is forbidden by the constitution. Any gift of school or other State lands or 
relinquishment of the State's title is in violation of the fundamental laws of the State, 
and would be void." 

Proceeding further the court incidentally discussed the character of the school grant 
made to the State and points out how widely it differs from the ordinary grant, and 
concludes, after distinguishing the decision of Beydenfelt v. Daney, that it is a grant 
in praesonti notwithstanding the fact that it includes both surveyed and unsurveyed 
land. 

"This discussion, however, is collateral and incidental only to the main point with 
which we are here interested. Whether the Government through any of its ag^encies 
has the power to reclaim the school sections granted by the admission bill is imma- 
terial so far as the Government is concerned, because Congress by the act of August 18, 
1894 (28 Stat. L., 372), and other acts dealing with the public domain, has amply 
authorized the Interior Department to grant indemnity and lieu lands to the States 
for any and all lands lost or relinquished by the State. (Op. Atty. Gen. of Sept. 15, 
1909; decision Secretary Interior in Heirs of Irwin v. Ewing and State of Idaho, tiled 
subsequent to Sept. 15, 1909, and not yet officially reported.) The real question then 
recurs: Has the btate authorized the relinouishirent of sections 16 and 36 and has the 
State land board the authority to relinquish the State's right to such lands? But one 
answer can be given to this query. The authority for such an act can not be found 
in either the constitution or statute. It is therefore perfectly safe to say that no such 

fewer exists. We have hereinbefore said that the loard must act under the law. 
t must find authority in the constitution and statute for its acts. No such authority 
as claimed exists, and it is clear that the State land board has no power to relinquian 
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or surrender the right or title of the State of Idaho to any of its school lands. If the 
State's title to any of these lands comprising sections 16 and 36 is questioned or denied 
by the department, then the duty of the tState to secure an adjudication of the matter 
by the Federal Supreme Court is plain and unmistakable." 

On motion to modify the former judgment in this case (18 Idaho, 238) the court said, 
in considering the character of the title under \^hich Idaho held its school lands: 

"In view of what we previously said it is perhaps proper to add here that it is clear 
to us, and has been admitted by the learned counsel on both sides, that in order to 
reach the conclusion that the State took no title under the admission bill (sec. 5) to 
sections 16 and 36, as construed by Secretary t'itchcock in South Dakota v. DeHcate 
(34 L. D., 717), and South Dakota v. Riley (34 L. D., 657), it is necessary to eliminate 
the word 'unsurveyed ' and give to it absolutely no meaning or significance whatever. 
W'hether the State has title or not, and whatever the character of that title may be, 
still it is apparently within the power of the Government to prevent the State taking 
possession or acquiring any substantial lenefits therefrom by withholding the public 
survey and thereby depriving the State of the evidence and means of proof of the 
identity of those sections. * * « 

'*The question as to when a school section has been 'lost,* so far as the State is con- 
cerned, is one to be determined by the Government in every case where the State 
makes aimlication for lieu lands to reimburse such 'loss.' If the Government, there- 




(U. S. Comp. Stats., 1901, p. 1483; Idaho admission till, sec. 4), and the power of the 
board to take title to lands in 'lieu ' of such loss as a Vase is I eyond doubt." 

The opinion of the Attorney General, referred to in the original decision, is reported 
in 27 Opinions, ps^e 605, followed b^ a later opinion approving and extending the 
former, m 28 Opinions, 587, wherein it was held generally, that the right of the State 
of Idaho to make lieu selections pursuant to proceedings under the act of August 18, 
1894, was defeated by the establishment of a forest reservation prior to any selections 
on behalf of the State. 

Rogers v. Hawley (19 Idaho^ 751). This case arose on a petition for a writ to restrain 
the State board of land commissioners from relinquishing the State's right to a certain 
section 36. The court thus states the cause of action: 

"It is alleged that section 36, township 24 north, range 20 east^ Boise meridian, iej 
unsurveyed, but that when the survey is extended over the same, it will be section 36, 
according to the Government survey, and will therefore fall within the grant made 
to the State under the Idaho admission bill, whereby the United States granted to 
the State of Idaho every section 16 and 36 within the State for common school pur- 
poses. It is alleged tlmt the State board of land commissioners threaten and are 
proceeding to assign and relinauish this section as a base for and in lieu of the selection 
of a like Quantity of surveyed land, and this proceeding questions and disputes the 
power and authority of the board to make a relinquishment of an unsurveyed school 
section and take in lieu thereof surveyed lands. 

"It is alao alleged by the second cause of action that the State board of land com- 
missioners in the year 1905 made a relinquishment and assignment of an unsurveyed 
school section, and took in lieu thereof section 14, townshii) 4 north, range 41 east, 
Boise meridian, in Fremont County, and which latter section the land board now 
proposes to sell in the manner provided by law for the sale of school lands. 

'T'he onlv question that requires our consideration in this case is the power and 
authoritj'- of the State land board to assign as a base for lieu land selections sections 
16 and 36 in a forest reserve, or in any other part of the unsurveyed public domain 
within the State. In Balderston v. Brady (17 Idaho, 567; 107 Pac, 493; 18 Idaho, 238; 
108 Pac, 272), this court considered the power of the board to make a relinquish- 
ment of lieu land selections in favor of settlers, and held that the board had no such 
power or authority. That decision was based on the provisions of sections 7 and 8 
of article 9 of the constitution, which vests in the State land board the ' direction, 
control, and disposition of public lands of the State, under such regulations as may 
be prescribed by law,' subject, however, to the limitations that no school land should 
be sold for less than |10 per acre, and that the lands received from the land grants 
should be 'subject to disposal at public auction,' etc. The case at bar raises the 
question alone of the power and authority of the land board to exchange the right, 
title, or interest of the State in and to unsurveyed school sections for a like area of 
surveyed and segregated land." 

The court then calls attention to the act of the State legislature of February 8, 1911 
(Session Laws, p. 16), prescribing certain powers and duties of the State land board, 
in relation to the location, relinquishment, selection, and exchange with the National 
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Government of certain lands granted to the State by the General Government, adopt- 
ing, ratifying, and approving the action of the State board in relinquishing certain 
State lands and selecting lands in lieu thereof; also to the act of March 4, 1911 (Ses- 
sion Laws, p. 85), accepting the provisions of sections 2275 and 2276 of the Revised 
Statutes of the United States, as amended by the act of Congress approved February 
28, 1891 (21 Stat., 796), and the rights and privileges granted thereby, and ratifying 
and approving the actions of the State board of land commissioners under said act of 
Ooneress. 

The court observes that counsel on both sides have addressed their chief argument 
to the question of the character of title the State acquires to its school lands under 
its grant, and remarks: 

"As we view the question in the light of the recent acts of the legislature, it is not 
necessary or important that we consider the character or nature of me title the State 
has to unsurveyed sections 16 and 36 or any such sections as may have been settled 
upon prior to the survey thereof. In the first place it is admitted on both sides that 
the State took some kind of a title or equity under sections 4 and 5 of the admission 
bill to every section 16 and 36 within the State. Whether it be a title, absolute and 
indefeasible, or a mere inchoate right or * floating equity' will make no difference 
with the conclusion we reach in this, case, for the reason that the case does not in- 
volve a mere naked relinquishment of the State's right and interest, but it rather 
involves an exchange of unsurveyed, unidentified school sections for 'lands equiva- 
lent in area and value ' to the sections in lieu of which the surveyed lands are taken. 
The board proposes to avail itself of the authority conferred by senate bill 47 (act of 
Feb. 8) ana exchange the State's right in and claim to a certain unsurveyed and un- 
identified section 16, for a section that has been surveyed and of which tne State can 
get immediate possession. There is no dispute but that the act in question confers 
the authority the board proposes to exercise, and if it is not in conflict with the State 
constitution, there can be no legal objection to the action the board proposes to take. 
If senate bill 47 is not valid it must be because it is in conflict with sections 7 and S 
of article 9 of the constitution." 

The court then cites those sections at length, and in connection therewith considers 
the provisions of the State act of February 8, holding: 

"This statute certainly does not authorize or direct a sale of unsurveyed sections 
16 and 36, and is not, therefore, obnoxious to the constitution on the ground that it 
authorizes a sale of school lands for less than $10 per acre, or that it authorizes a dis- 
posal ' of State lands in a manner other than 'at public auction.* It does not authorize 
the unqualified surrender or giving away State lands, for the reason that it requires 
the board to secure title to 'lands equivalent in area and value in legal subdivisions/ 
etc., as a condition precedent to a complete surrender of the State's title and interest 
in and to the unsurveyed sections so released. This statute does not authorize the 
relinquishment of a scnool section without the State receiving an equivalent therefor 
in the same kind of property, namely, lands equal in area and value to those released. 
After the transaction is complete, the State will have a fee simple title to surveyed 
lands equivalent in area and value to the unsurveyed lands exchanged therefor. 
The State will still have the same amount of land that it had in the?^ first place, and 
it will be surveyed and identified. * * * 

"We are of tne opinion that senate bill 47 is the result of a constitutional exercise 
of the legislative power to regulate the procedure of the State land board in its dealing 
with State lands, and in prescribing the manner and method in which it shall acquire 
and perfect title to State lands and enter into actual possession and enjoyment of 
Buch property for the use and benefit of the State. This is a very different question 
from what it would be if the relinquishment were without consideration and amounted 
to an unqualified 'disposal' or anenation of the lands relinquished or released, and 
in this respect the present case differs essentially and vitally from the case of Balder- 
Bton V. Brady." 

The objection that the relinquishment under question was made prior to the passage 
of either the act of February 8, or March 4, 1911, and therefore without color of author- 
ity, was taken up by the court and disposed of by calling attention to the fact that 
both of these acts of the State legislature ratified previous relinquishments executed 
by the State board of land commissioners. 

'United States v. Bonners Ferry Lumber Co. (184 Fed. Rep., 187). This case 
involved the construction of the school grant made by the Idaho enabling act of July 
3, 1890 (26 Stat., 215). 

Sections 4 and 5 of the act were quoted by the court. Without deciding the ques- 
tion that was raised, whether prior to survey of the land the State acquires a vested 
interest, the court said, speaking of the right of the State prior to survey: 

"Even if it be assumed that the United States has not the legal right to convey the 
land to third Dersons. or. bv including them in reservations, permanently withheld 
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them from the State, it must be held at least that until the lands are surveyed it 
retains the legal title, and that the title of the State is therefore not complete. " 

Thus finding, it was held that, prior to such survey, the State could not grant any 
authority to remove timber from school sections, nor prevent the United States from 
recovering the value of timber so removed . 

See also Azci^naga Bros. v. Corta (115 Pac. Rep., 18, Idaho Supreme Court). 

DECISIONS OF THB DEPARTMENT. 

In Thorpe v. The State of Idaho (42 L. D., 15), the decision of the Supreme Court 
of the State of Idaho in Balderston v. Brady (107 Pac. Rep., 493) to the effect that 
sections 16 and 36 within Indian or other reservations, whether surveyed or unsur- 
veyed, were not available as bases for school indemnity selections, was noted, the 
siKpension thereafter, of such exchanges by the department, the subsequent acts of 
the State l^islature to correct the situation, the decision of the supreme court of the 
State consid^ing these enactments, in the case of Rogers v, Hawley (115 Pac. Rep., 
687), declaring l£at all objection to making these exchanges had now been removed, 
whereupon the department reaffirmed its former decisions as to the validity of such- 
selections, and directed the adjustment to proceed accordingly. 

In The Heirsof Irwin v. The State of Idaho (38 L. D., 219), the department held that 
an application by the State for a survey, under the act of August 18, 1894 (28 Stat., 
394), does not create any such preferential right of selection on bdialf of the State 
as will prevent the subsequent inclusion of the lands within a national forest. This 
decision was adhered to, on motion for review, February 1, 1911 (39 L. D., 482). 

The State of Wyoming. 

The grant of sdbool lands to this State was made by the act of admission, July 10, 
1890'(26 Stat., 222). 

In section 2, fixixig the boundaries of the State, and providing lor the Yellowstone 
National Park, it is said: 

"The said State shall not be entitled to select indemnity school lands for the six- 
teenth and thirty-sixth sections that may be in said park reservation as the same is 
now defined or may be hereafter defined." (See 27 L. D., 25.) 

Section 4: 

''That sections numbered sixteen and thirty-six in every township of said proposed 
State, and where such sections, or any parts thereof, have been sola or otherwise dis^ 
posed of by or under the authority of any act of Congress, other lands equivalent- 
thereto, in legal subdivisions of not less than one-(iuarter section, and as contiguous 
as may be to me section in lieu of which the same is taken, are hereby granted to said 
State for the support of common schools, such indemnity lands to be selected within 
said State in such maimer as the legislature may provide, with the approval of the 
Secretary of the Interior: Provided, That section six of the act of Confess of August 
ninth, eighteen hundred and eighty-eight, entitled 'An act to authorize the leasing 
of the sc£ool and university lands in the Territory of Wyoming, and for other pur-' 
poses,' shall apply to tiiie school and university indemnity lands of the said State of 
Wyoming so far as applicable.'' 

Section 5: 

"Thatall lands herein granted for educational purposes shall be disposed of only 
at public sale, the process to constitute a permanent school fund, the interest of 
whidft onlv shall be expended in the support of said schools. But said lands may, 
under such regulations as the legislature snail prescribe, be leased for periods of not 
more than five years, in quantities not exceeding one section to any one person or com- 
pany ; and such land shall not be subject to preemption, homestead entry, or any other 
entnr imder the land laws of the United States, whether surveyed or unsurveyed, but 
shall be reserved for school purposes only." 

In section 8, dealing with university Lands, it is provided that the minimum price 
of said lands shall be $10 per acre. 

Again in section 11, providing specific grants of land in quantity for the State, a 
provision is made: 

"That none of the lands granted by this act shall be sold for less than $10 per acre." 

Section 13: 

"That all mineral lands shall be exempted from the grants made by this act. But 
if sections sixteen and thirtywsix, or any subdivision or portion of any smallest sub- 
division thereof in any township, shall be found by the Department of the Interior 
to be mineral lands, said State is hereby authorized and empowered to select, in 
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legal subdivbions, an equal quantity of other unappropriated lands in said State la 
lieu thereof, for the use and tne benefit of the common schools of said State." 

Section 14: 

''That all lands granted in quantity or as indemnity by this act shall be selected, 
under the direction of the Secretary of the Interior, from the surveyed, unreserved^ 
and unappropriated public lands of the United States within the limits of the State 
entitled thereto. And thero shall be deducted from the number of acres of land do- 
nated by this act for si>ecific objects to said State the number of acres heretofore do- 
nated by Congress to said Territory for similar objects." « 

STATE coxsnTunoN. 

Section 13, article 7, of the constitution, provides: 

''Land commissioners. — ^The ^vemor, secretary of state, State treasurer, and 
superintendent of public instruction shall constitute a board of land commissionerB, 
which, under direction of the legislature, as limited by this constitution, shall have 
direction, control, leasing, and disposal of the lands of the State granted, or which 
may be hereafter granted, for the support and benefit of public schools, subject to the 
further limitations that the sale of all lands shall be at public auction, after sudi 
delay (not less than the time fixed bv Congress) in portions at proper intervals of time, 
and at such minimum prices (not less than the minimum fixed by Congress) as to 
realize the largest possible proceeds." 

Article 18, section 1: 

"Land grants accbptkd — Price limit. — ^The State of Wyoming hereby agrees to 
accept the grants of lands heretofore made, or that may be heres^r made, by the 
United States to the State for educational purposes, for public buildings and institu* 
tions, and for other objects, and donations of money witn the conditions and liodta- 
tions that may be imposed by the act or acts of Congress making such grants or dona- 
tions. Such lands shall be disposed of only at public auction to the highest respon- 
sible bidder, after having been duly appraised oy the land commissioners, at not leas 
than three-fourths of the appraised value thereof, and for not less than $10 per acre." 

state legislation. 

Compiled Statutes of Wyoming, 1910 (sec. 607): 

"Acceptance of lands. — Under the provisions of article eighteen of the constitu- 
tion of the State of Wyoming, the State of Wyoming hereby accepted the lands granted 
to this State by the act of Con^ss entitled 'An act to provide for the admission of the 
State of Wyotaing into the Umon, and for other purposes, ' approved July tenth, eight- 
een hundred and ninety, for the purposes in the said act specified, and the said lands 
so donated by the United States of America to this State are hereby solemnly set 
apart to the purposes specified in the said act." 

Section 608: 

"Relinquishing lands. — Whenever, in the judment of a majority of the mem- 
bers of either of the boards hereinbefore created, tne interests of the State will be 
advanced by granting, conveying, or deeding to the Government of the United States 
of America any lands which nave been heretofore granted, selected by, and patented 
to the State of Wyoming, then, in such case, said boards are hereby authorized and 
empowered to so grant, convey, and deed to the Government of the United States of 
America such lands. And the president of said boards and the commissioner of pub- 
lic lands are authorized and empowered to execute and deliver all necessary instru- 
ments to complete such grant or conveyance: Provided j always t That no such lands 
ediall be so granted, conveyed, and deeded unless the Government of the United States 
of America shall and will permit and allow this State to select and have i)atented to 
it an equal area of other lands in lieu of the lands so reconveyed to the United States 
of America." 

Section 629: 

"How sold. — All State lands shall be disposed of only at public auction to the 
highest responsible bidder, after having been duly appraised by the board, except as 
provided in the last two preceding sections, and shall be sold at not less than three- 
fourths of the appraised value thereof, and for not less than $10 per acre." 



i SPECIAL exchange PROVISIONS. 

I 



Under the following acts of Congress the State of Wyoming was authorized to recon- 
vey certain described school lands to the United States, and select other lands in lieu 
thereof: Act of April 23, 1900 (31 Stat., 139); act of March 31, 1906 (34 Stat., 92); act 
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of March 1, 1907 (34 Stat., 1055); act of April 12, 1910 (36 Stat., 295); act of August 24, 
1912 (37 Stat., 438); act of May 25, 1914 (38 Stat., 381). 

The authority of the State to consummate these exchanges being questioned, in 
view of the provisions in the State constitution with respect to the di^)osition of its 
school lands, the department held, January 31, 1908 (D-2439), that a reconveyance of 
these lands to the United States was a mere incident in the final adjustment of the 
giant to the State, and did not constitute a "sale or disposal" of the lands granted, 
within the meaning of the State constitution, and hence was not in contravention 
thereof. 

DECISIONS OP THE DEPARTMENT. 

By special instructions of June 4, 1898 (27 L. D., 35), the department held that the 
amendatory act of February 28, 1891, repealed so much of the proviso to section 2 of 
the granting act as declares that the State shall not be entitled to select school indem- 
nity in lieu of sections 16 and 36 in the Yellowstone National Park. 

THE STATE OF X7TAH. 

The grant for common schools was made by section 6 of the enabling act, July 16, 
1894 (26 Stat., 107): 

"Sec. 6. That upon the admission of said State into the Union, sections numbered 
two, sixteen, thirty-two, and thirty-six in every township of said proposed State, and 
where such sections, or any parts thereof, have been sold or otherwise disposed of 
by or under the authorltv of any act of Congress, other lands equivalent thereto, in 
l^al subdivisions of not less than oue-quarter section, and as contiguous as may be 
to the section in lieu of which the same is taken, are hereby granted to said State for 
the support of conunon schools, such indemnity lands to be selected within said State 
in sucn manner as the legislature may provide, with the approval of the Secretary of 
the Interior: Provided, That the second, sixteenth, thirty-second, and thirty-sixth 
sections embraced in permanent reservations for national purposes shall not, at anv 
time, be subject to the grante nor to the indemnity provisions of this act, nor shall 
any lands embraced in Indian, military, or other reservations of any character be sub- 
ject to the grants or to the indemnity provisions of this act until the reservation shall 
have been extinguished and such lands be restored to and become a part of the public 
domain.'' 

''Sec. 10. That the proceeds of lands herein granted for educational purposes, 
except as hereim^r otnerwise provided, shall constitute a permanent school fund, 
the interest of which only shall be expended for the support of said schools, and such 
land shall not be subject to preemption, homestead entry, or any other entry under 
the land laws of the United States, whether surveyed or unsurveyed, but shall be 
surveyed for school purposes only." 

"Sec. 13. That all land granted in quantity or as indemnity by this act sliall be 
selected, under the direction of the Secretary of the Interior, from the unappropriated 
public lands of fhe United States within the limits of the said State of Utsui. 

Utah was admitted as a State by proclamation of the President January 4, 1896. 
(29 Stat., 876.) 

The act of May 3, 1902 (32 Stat., 188), extends to the State of Utah the provisions of 
the act of February 28, 1891 (26 Stat., 796): 

"That all the provisions of an act of Congress approved February twenty-eighth, 
eighteen hundrea and ninety-one, which provides for the selection of lands for edu- 
cational purposes in lieu of those appropriated for other purposes be, and the same 
are hereby, made applicable to the State of Utah, and the grant of school lands to 
said State, including sections two and thirty-two in each township, and indemnity 
therefor, shall be administered and adjusted in accordance with the provisions of said 
act, anjrthing in the act approved July sixteenth, eip;hteen hundred a^d ninety-four, 
providing for the admission of said State into the Umon to the contrary notwithstand- 

"Sec 2. That wherever the words 'sections sixteen and thirty-six' occur in said 
act, the same as applicable to the State of Utah shall read 'sections two, sixteen, 
thirty-two, and thirty-six,' and wherever the words 'sixteenth and thirty-sixth 
sections' occur the same shall read 'second, sixteenth, thirty-second, and thirty-sixth 
sections/ and wherever the words 'sections sixteen or thirty-six' occur the same shall 
read 'sections two, sixteen, thirty-two, or thirty-six,' and wherever the words 'two 
sections' occur the same shall read 'four sections.*" 
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STATE CONSTITUTION. 

It should be noted that no limitation is placed upon the price to be secured for 
school lands either in the constitution or m subsec^uent legislation. This for the 
reason that the grant itself contains no such limitation. By article 10 of the con- 
stitution, section 5, it is provided: 

"The proceeds of the sale of land reserved by an art of Con^rress, approved Feb- 
ruary twenty-first, eighteen hundred and fifty-five, for the establishment of the 
University of Utah, and of all the lands granted by an act of Congress, approved 
July sixteenth, eighteen hundred and ninety-four, shall constitute permanent 
funds, to be safely invested and held by the State; and the income thereof shall 
be used exclusively for the support and maintenance of the different institutions 
and colleges, respectively, in i^:cordance with the requirements and conditions of 
said acts of Congress." 

Article 20: 

"Section 1 . Land grants accepted on terms of trust. — All lands of the State 
that have been or may hereafter be granted to the State by Congress, and all lands 
acquired by gift, grant, or devise from any person or corporation, or that may oth- 
erwise be acquired, are hereby accepted ana declared to oe the public lands of the 
State, and shall be held in trust for the people, to be disposed of as may be pro- 
vided by law, for the respective purposes for which they have been or may be 
granted, donated, devised, or otherwise acquired.'* 

state legislation. 

By title 75 (Compiled Laws of Utah, 1907, p. 827), dealing with the State lands, 
provision is made (sec. 2321) for the creation of a board of land commissioners, to 
control State lands (sec. 2325). 

By section 2330 all selections are reouired to be made according to the Unitied 
States survey in legal subdivisions, and the board is authorized to relinquish the 
claims of the State in any particular tract of land upon which at the time of selection 
a bona fide claim had been initiated by an actual settler. 

Section 2336 directs the manner of sale, and provides that no lands shall be sold 
for less than the appraised value. 

Section 2336x makes provision for the sale of State lands within the area of Gov- 
ernment irrigation works. 

COURT DECISIONS. 

In United States v. Elliot (7 Utah, 389), considering the character of title taken by 
the State to its school la^ds under the organic act, the court held that the reservation 
thus established was absolute, and as soon as the lands were surveyed they ceased to 
be public domain open to settlement, and said: 

*^In Ferry v. Street (4 Utah, 521; 7 Pac. Rep., 712; 11 Pac. Rep., 571), this court, 
speaking of school lands, said that, by the decisions of the Supreme Court of the United 
States 'the various acts of Confess mentioned reserving portions of the public lands 
of the United States to the Terntories or States, vest the title to such lands so reserved 
in the Territories or States when the lands are surveyed, or when they are bounded 
or ascertained. Until such time, the obligation is executory, and the title remains 
in the Federal Government.' In the case of Newhall v. Sanger (92 U. S., 761), the 
Supreme Court of the United States, by Davis, J., said: *The words "pubUc lands" 
are habitually used in our legislation to describe such as are subject to sale or other 
disposal under general laws. This decision was rendered nearly ten years before 
the law under which the present case is brought was passed, and it can not be pre- 
sumed that Congress was ignorant of it. It is a rule m the construction of statutes 
that where the legislative branch of the Government has reproduced language in 
statutory enactments which has been judicially construed it must be taken as using 
the words in accordance with the judicial construction previouslv given thorn, unless 
a contrary reason plainly appears from the other language usea. (The Abbotsford, 
98 U. S., 440.) But in the present instance no language is used in the statute under 
which this case is brought indicating that the words 'public lands' are used in a dif- 
ferent sense from the definition of them given in Newhall v, Sanger, but, on the con- 
trary, the meaning given seems to have oeen in the minds of those who drafted the 
law." 

SPECIAL EXCHANGE LEGISLATION. 

The act of March 4, 1915 (38 Stat., 1212), authorized the Secretary of the Interior 
]0 issue patent to the State of Utah for certain lands described, comprising in the 
i^hole 4,197.31 acres, ''being a portion of the lands segregated to the State of Utah by 
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approval of the Secretary of the Interior February 1» 1908, under section 4 of the act 
of August 18, 1894 (28 Stat., 372-422), and the act amendatory thereof and supple- 
mentsu thereto, commonly known as the Carey act, in exchange for unsurveyed State 
school lands within national forests and certain acreage of township deficiency in 
surveyed townships in the State of Utah." 

Following a description of the lands to be received in exchange by the United 
States is a proviso: 

'^That said patent shall not issue until the State of Utah shall have filed an uncon^ 
ditional relinquishment of all the lands covered by Utah S^reeation List Numbered 
Two, as well as a proper release of any interest ^^ claim which tne State of Utah may 
have or assert in or to the lands oflered in exchange for those herein proposed to be 
patented." 

When the bill embodying the provisions of this act was before the department for 
areportj it said: 

"In view of the decisions in Hibberd v. Slack (84 Fed. Rep., 571), State v. Whitney 
et ux. (120 Pac, 116), and Balderston v. Brady et al. (107 Pac, 493, and 108 Pac., 
742), and Deseret Water & Irrigation Co. (138 Pac., 891), this department is, for the 
time being, abstaining from action for the approval and certification of all lists of State 
school land indemnity sslections based, as pre those here considered, on the exchange 
provisions of the act of February 28, 1891 (26 Stat., 796), amending sections 2275 and 
2276. United States Revised Statutes, the provisions of said act naving been made 
j^piicable to the State of Utah by the act of May 2, 1902 (32 Stat., 188). 

"The object of this is to permit a full and adequate inquiry relative to the state of 
the law bearing on the validity of such selections, as that law may be established or 
influenced by the decisione above cited and by the statutory and coistVtutional pro^ 
visions in force in the several States by which said selections have been made and- 
upon which these decisions are supposed to rest. It is not by any means certain, 
however, that atiy^hiag involved in that inquiry necessarily questions the validity 
of selections made by Utah. Tha purpose has been and is rather to ascertain ana 
define what legislation, if any, may be essential or advisable to provide adequiate 
security for the titles secured by the States, by means of these selections, and, also, 
proper protection for the title of the United States to lands surrendered as bases for 
these selections. * * 

MINERAL LANDS EXCEPTED FROM THE SCHOOL GRANT. 

The pending contention of the State of Utah, as well as that of New Mexico, that 
coal lands are not excepted from its school grant, constitutes a special feature in the 
adjustment of the ^ant to this State. The department has uniformly held, in a long 
line of decisions, that while the enabling act of the State of Utah did not, in terms 
contain a reservation from the school grant of mineral lands, yet lands of known 
mineral character, when the grant took effect did not pass to the State. The State 
being desirous of a judicial determination of its contention, the department, on April 
16, 1915, presented the matter to the Department of Justice, to which the following 
response was made April 23: 

In reply permit me to suggest that there is no longer any room for argument of 
the question raised. Mineral lands were not included in the grant to New Mexico 
either fot the support of schools or other purposes, and your department and the 
courts, including the Supreme Court, have uniformly held that coal is a mineral. 
Moreover, Congress itself nas so decided by enacting special laws for the disposition 
of coal lands. 

** Under these circumstances your department would seem to be entirely justified 
in continuing; to administer the law as it has heretofore done, notwithstanding the 
attitude of the officials of the States of New Mexico and Utah. 

"I do not feel that this department should promise to intervene or interfere in 
any manner with such suit as might be brought by the State against a patentee, be* 
cause upon the issue of patent the interest of the United States is at an end, and if the 
aid of this department could be properly given to support the patent issued in one 
case, there would seem to be no gooa reason for refusing to lend that support in any 
other similar case that might be presented. This, as you know, might lean to the Gov*- 
emment's becoming involved m endless litigation. 

"If the officials of the State really desire to test the question in the courts and to 
avoid placing upon its citizens the burden of defending the suit, 1 believe it can be 
most readily accomplished by the institution of suit in the District of Columbia to 
restrain the Secretary of the Interior from issuing a patent under the coal-land laws 
for lands in a school section found by him to be coal lands. I can readily assure 
you of the good offices of this department in defense against such a proceeding." 
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The State of New Mexico. 
* 

The grant of school lands to this State is peculiar in this, that it received a grant 
of sections 16 and 36 while it was yet a Territory by the act of June 21, 1898 (30 Stat., 
484). 

Section 1: 

''That sections numbered sixteen and thirty ndx in every township of the Territory 
of New Mexico, and where such sections, or any parts tnereof, are mineral or have 
been sold or otherwise disposed of by or under -the authoritjy of any act of Congress, 
other nonmineral lands equivalent thereto, in l^:al subdividons of not less than 
one-quarter section, and as contiguous aa may be to the section in lieu of which the 
same is taken, are hereby granted to said Territory in such manner as is hereinafter 
provided: Provided ^ That the sixteenth and thirty-sixth sections embraced in per- 
manent reservations for national purposes shall not at any time be subject to the 
grants of this act, nor shall any lands embraced in Indian, military, or other reserva- 
tions of any character be subject to the grants of this act; but such reservations shall 
be subject to the indemnity provisions of this act.'' 

''Sec. 7. That this act is intended only as a partial grant of the lands to which said 
Territory may be entitled upon its admission into the Union as a State, r^servin^ tiie 
<][uestion as to the total amount of lands to be granted to said Territory until the admis- 
sion of said Territory as a State shall be determined on by Congress. 

"Sec. 8. That all grants of land made in quantity or as indenmity by this act shall 
be selected by the governor of the Territor)^ of New Mexico, the surveyor general of 
the Territory of New Mexico, and the solicitor general of said Territory, acting as a 
commission, imder the direction of the Secreta^ of the Interior, from the unappro- 

Sriated public lands of the United States within the limits of the said Territory of 
few Mexico." 

Section 10 of this act provides that sections 16 and 36, "reserved for public schools,'* 
may be leased under such laws and regulations as may be prescribed by the legislature 
of the Territory, under approval by the Secretary of the Interior. 

extension of general adjustment act t6 the territort. 

Act of March 16, 1908 (35 Stat., 44): 

"That all the provisions of an act of Congress approved Februar}^ twenty-eighth, 
eighteen hundrea and ninety-one, entitled 'An act to amend sections twenty-two 
hundred and seventy-five and twenty- two hundred and seventy-six of the Revised 
Statutes of the United States providing for the selection of lands for educational pur- 
poses in lieu of those appropriated for other purposes,' be, and the same are hereby- 
made applicable to the Territory of New Mexico, and the grant of school lands to said 
Territory, and indemnity therefor, shall be administered and adjusted in accord, 
ance with the provisions of said act, anything in the act of Congress approved June 
twenty-first, eighteen hundred and ninety-eight, making certain grants of land to 
the Territory of New Mexico, and for other purposes, to the contrary notwithstanding." 

THE ENABLING ACT. 

By the act of June 20, 1910 (36 Stat., 567), admitting the Territory to statehood, a 
grant of school lands was made by section 6: 

"Sec. 6. That in addition to sections sixteen and thirty-six, heretofore granted to 
the Territory of New Mexico, sections two and thirty-two in every township in said 
proposed State not otherwise appropriated at the date ol the passage of this act are 
nereby granted tg the said State for the support of common schools; and where sec- 
tions two, sixteen, thirty-two, and thirty-six, or any parts thereof, are mineral, or 
have been sold, reserved, or otherwise appropriated or reserved by or under the 
authority of any act of Conp^ress, or are wanting or fractional in quantity, or where 
settlement thereon with a view to preemption or homestead, or improvement thereof 
with a view to desert-land entry has been made heretofore or hereafter, and before 
the survey thereof in the field, the provisions of sections twenty- two hundred and 
seventy-five and twenty-two hundred and seventy-six of the Revised Statutes are 
hereby made applicable thereto and to the selection of lands in lieu thereof to the 
same extent as if sections two and thirty-two, as well as sections sixteen and thirty- 
six, were mentioned therein: Provided^ however, That the area of such indemnity 
selections oh account of any fractional township shall not in any event exceed an area 
which, when added to the area of the above-named sections returned by the survey 
as in place, will equal four sections for fractional townships containing seventeen 
thousand two hundred and eighty acres or more, three sections for such townships 
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containing eleven thousand five hundred and twenty acres or more, two sections for 
such townships containing five thousand seven hundred and sixty acres or more, 
nor one section for such township containing six hundred and forty acres or more; 
And provided further y That the grants of sections two, sixteen, thirty-two, and thirty- 
six to said State, within national forests now existing or proclaimed, shall not vest 
the title to said sections in said State until the part of said national forests embracinff 
any of said sections is restored to the public domain ;^but said granted sections shall 
be administered as a part of said forests, and at the close of each fiscal year there shall 
be paid by the Secretary of the Treasury to the State, as income for its common- 
school fund, such proportion of the gross proceeds of all the national forests within 
aaid State as the area of lands hereby granted to said State for school purposes which 
are situate within said forest reserves, whether surveyed or unsurveyed, and for 
which no indemnity has been selected, may bear to the total area of all the national 
forests within said State, the area of said sections when unsurveyed to be determined 
by the Secretary of the Interior, by protraction or otherwise, the amount necessary 
for such payments being appropriatea and made available annually from any money 
in the Treasury not otherwise appropriated." 

Section 10 of the act declares that a disposal of the granted lands for purposes other 
than those designated shall constitute a breach of trust; provides for sales and leases 
to the highest bidder, and further: 

''Lands east of the line between ranges eighteen and nineteen east of the New 
Mexico principal meridian shall not be sold for less than $5 per acre, and lands west 
of said line shall not be sold for less than $3 per acre, and no lands which are or shall 
be susceptible of irrigation under anjr projects now or hereafter completed or adopted 
by the United States under legislation for the reclamation of lands, or under any 
other project for the reclamation of lands, shall be sold at less than $25 per acre: Pro- 
vider/, That said State, at the request of the Secretary of the Interior, shall from time 
to time reUnquish such of its lands to the United States as at any time are needed 
for irrigation works in connection with any such Government project. And other 
lands in lieu thereof are hereby granted to said State, to be selected from lands of the 
diaracter named and in the manner prescribed in section eleven of this act. ♦ ♦ * 

"Every sale, lease, conveyance, or contract of or concerning any of the lands 
hereby granted or confirmed, or the use thereof, or the natural products thereof not 
made in substantial coiifonnit>r with the provisions of this act shall be null and void, 
any provision of the constitution or laws of the said State to the contrary notwith* 
standing. 

"It shall be the duty of the Attorney General of the United States to prosecute in 
the name of the United States and its courts such proceedings at law or in equity 
as may from time to time be necessary and appropriate to enforce the provisions hereof 
relative to the application and disposition of the said lands and the products thereof 
and the funds derived therefrom. 

"Nothing herein contained shall be taken as in limitation of the power of the State 
or of any citizen thereof to enforce the provisions of this act." 

The State was admitted by proclamation, January 6, 1912. 

CONSTITUTION AND LAWS OP THE STATE. 

The laws of New Mexico are not codified, hence a copy of its constitution is not at 
hand; nor do the Session Laws of 1912 and 1913 deal with any questions affecting the 
adjustment of the school grant, except the act of March 13, 1913, (Session Laws, p. 35) 
which authorizes the commissioner of public lands to employ additional assistance 
to defend against proceedings brought by the United States, to determine title to 
school or other State lands. 

MINERAL EXCEPTIONS. 

[See UtahJ 

Note. — ^No tabulated statistics with respect to the grant to this State are called for 
under this report, for the reason that under the terms of the grant the specified sec- 
tions within national forests, now existing or proclaimed, are administered as a part 
of said forests until the forests embracing such sections may be restored to the puolic 
domain. 
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The State of Arizona. 

By section 24 of the enabling act of June 20, 1910 (36 Stat., 572), the following grant 
Was made to the State for the benefit of common schools: 

''Sec. 24. That in addition to sections sixteen and thirty-six heretofore reserved 
for the Territory of Arizona, sections two and thirty-two in every township in said 
proposed State not otherwise appropriated at the date of the passage of this act are 
nereby granted to the said State for the support of common schools; and where sec- 
tions two, sixteen, thirty-two, and thirty-six, or any part thereof, are mineral, or 
have been sold, reserved, or otherwise appropriated or reserved by or under the author- 
ity of any act of Congress, or are wanting or fractional in quantity, or where settlement 
thereon with a view to preemption or homestead, or improvement thereof with a view 
to desert-land entry has been made the survey thereof in the field, the provisions of 
Sections twentjr-two hundred and seventy-five and twenty-two hundred and seventy- 
six of tJie Revised Statutes, and acts amendatory thereof or supplementary thereto, 
are hereby made applicable thereto and to the selection of lands in lieu thereof to the 
same extent aa if sections two and thirty-two, as well as sections sixteen and thirty- 
six, were mentioned therein: Provided^ however , That the area of such indemnity selec- 
tions on account of any fractional township shall not in any event exceed an area 
which, when added to the area of the above-named sections returned by the survey 
as in place, will equal four sections for fractional townships containing; seventeen 
thousand two hundred and eighty acres or more, three sections for such townships 
containing eleven thousand five hundred and twenty acres or more, two sections 
for such townships containing five thousand seven hundred and sixty acres or more, 
nor one section for such townships containing six hundred and forty acres or more: 
And provided further y That the grants of sections two, sixteen, thirty-two, and thirty- 
six to said State, within national forests now existing or proclaimed, shall not vest 
the title to said sections in said State until the part of said national forests embracing 
any of said sections is restored to the public domain; but said granted sections shall 
be administered as a part of said forests, and at the close of each fiscal year there 
shall be paid by the Secretary of the Treasury to the State, as income for its common 
school fund, such proportion of the gross proceeds of all the national forests within 
said State as the area of lands hereby granted to said State for school purposes which 
are situated within said forest reserves, whether surveyed or unsurveyed, and for 
which no indemnity has been selected, may bear to the total area of said sections 
when unsurveyed to be determined by the Secretary of the Interior, by protraction 
or otherwise, the amount necessary for such payments being appropriated and made 
available annually from any money in the Treasury not otherwise appropriated." 

''Sec. 28. That it is hereby declared that all lands hereby granted, including those 
which, having been heretofore granted to the said Territory, are hereby expressly 
transferred and confirmed to the said State, shall be by the said State held in trust, 
to be disposed of in whole or in part only in manner as herein provided and for the 
several oojects specified in the respective granting and confirmatory provisions, and 
that the natural products and money proceeds of any of said lands shall be subject to 
the same trusts as the lands producing the same. 

"Disposition of any of said lands, or of any money or thin^ of value directly or indi- 
rectly derived therefrom, for any object otner than for which such particular lands, 
or the lands from which such money or thing of value shall have been derived, were 
granted or confirmed, or in any manner contrary to the provisions of this act, shall be 
deemed a breach of trust. 

"* * * Said lands shall not be sold or leased, in whole or in part, except to the 
highest and best bidder at a pubUc auction to be held at the county seat of the county 
wherein the land to be affected or the major portion thereof shall he. * * * 

"All lands, leaseholds, timber, and other products of land, before being offered, 
shall be appraised at their true value, and no sale or other disposal thereof shall be 
made for a consideration less than the value so ascertained. * * * 

"No lands shall be sold for less than $3 per acre, and no lands which are or shall 
be susceptible of irrigation under any projects now or hereafter completed or 
adopted by the United States under legislation for the reclamation of lands, or under 
any other project for the reclamation of lands, shall be sold at less than $25 per acre: 
Provided, That said State, at the request of the Secretary of the Interior, shall from 
time to time relinquish such of its lands to the United States as at any time are needed 
for irrigation works in connection with any such Government project. And other 
lands in lieu thereof are hereby granted to said State, to be selected from lands of 
the character named and in the manner prescribed in section twenty-four of this 
•act. * * * 
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''Every sale, lease, conveyance, or contract of or concerning any of the lands hereby 
granted or confirmed, or the use thereof, or the natural products thereof, not made In 
substantial conformity vith the provisions of this act shall be null and void, any pro- 
vision of the constitution or laws of the said State to the contrary notwithstanding. 

''It shall be the duty of the Attorney General of the United States to prosecute, in 
the name of the United States and in its courts, such proceedings at law or in equity 
as may from time to time be necessary and appropriate to enforce the proAOsions hereof 
relative to the application and disposition of the said lands and the products thereof 
and the funds derived therefrom. 

"Nothing herein contained shall be taken as in limitation of the power of the State 
or of any citizen thereof to enforce the provisions of this act. ' * 

The State m as admitted by proclamation February 14, 1912. 

STATE CONSTITUTION. 

Article 10 of the State constitution provides for an acceptance of the grant of school 
lands in accordance with the terms affixed thereto. That no lands shall be sold for less 
than 13 per acre, and no irrigable lands susceptible of irrigation under any United 
States reclamation project at less than 125 an acre ; and provides for the relinquishment 
of school lands for the benefit of reclamation projects. 

STATE LEGISLATION. 

By section 4501, Civil Code of 1913, the legislative acceptance of the school 
grants is given. 

Section 4563, et seq., provides for a State land commission. 

"4572. The commission is authorized to relinquish lands settled upon within 
national forests prior to the admission of the State where essential to the protec- 
tion of just and equitable rights of the settlers." 

Section 4597 declares that no lands shall be sold for a less price than is provided 
by the constitution of the State and by the enabling act. 

Note. — No tabulated statistics with respect to the grant to this State are called 
for under this report, for the reason that under the terms of the grant the specified 
sections within national forests, now existing or proclaimed, are administered as a 
part of said forests until the forests embracing such sections may be restored to 
the public domain. 

5. PROPOSED LEGISLATION. 

(A) Amendatory Act of 1891. 

At different times during the Sixty-second and Sixty-third Congresses bills 
were introduced intended to authorize an exchange of title as between States and 
the United States. Attention is especially directed to S. 5068, entitled "An act 
to authorize the Secretary of the Interior to exchange lands for school sections within 
an Indian, military, national forest, or other reservation, and for other purposes." 
Report No. 945, Calendar No. 328, submitted by the Senate Committee on Public 
Lands on this bill, contains a very full presentation of the causes leading up to 
the introduction of this bill, in which the decisions of the department on this sub- 
ject and of the courts, especially that of Hibberd v. Slack (84 Fed. Rep., 571), are 
cited and discussed. It should be noted with respect to these bills that the depart- 
ment took the position that such legislation was not absolutely necessary, but that 
its enactment would remove all further question as to the validity of exchanges 
theretofore made under the act of February 28, 1891. Other bills (H. R. 19344 
and H. R. 25738) were also introduced in the Sixty-second Congress, both to the 
same purpose and substantially along the same line as S. 5068, but all equally 
failed of enactment at the hanas of Congress. 

In the Sixty-third Congress, House ]oint resolution 266 was introduced for the 
purpose of "authorizing and validating certain exchanges of land between the United 
States and the several States," which in effect was intended to bring about the same 
result as contemplated in the bills introduced in the prior Congress. 

This office submitted a report on said joint resolution (copy herewith), together 
with a draft of a proposed substitute, whicn was intended not only to cover the "ex- 
change" question, but also the amendatory effect of the act of 1891 upon grants made 
prior thereto. Our report did not meet with the api)roval of the department, but in 
consideration thereof, and for the purposes of determining in what form, if any, legis- 
lative remedies could be applied to the existing conditions, the present call for a 
report was made by the department. 
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Department op the Interior, 

Washington. 
Hon. Scott Ferris, 

Chairman Committee on Public Lands, House of Representatives. 

My Dear Mr. Ferris: 1 am in receipt of a copy of House joint resolution 266, with 
request for report thereon, with such suggestions and recommendation as I may deem 
appropriate. 

The resolution is for the purpose of "Authorizing and validating certain exchanges 
of land between the United States and the several States," and is introduced by tne 
following preamble: 

"Whereas doubt and uncertainty has arisen concerning the tmrpose and effect of 
certain provisions contained in the act of Congress ajjproved February 28, 1891 (26 
Stat., 796) authorizing selections by States and Territories of public lands in lieu 
of lands in sections 16 and 36 within certain reserves: Therefore, etc.'' 

The body of the resolution authorizes the Secretary of the Interior to ^cept from 
any State having within its boundaries surveyed or uiururveyed lands Included in 
National reservations, proper and satisfskctory transfer of such lands which the State 
may desire to exchange for other lands within the State, etc. ; closing with a proviso 
that all such exchanges heretofore made and approved by the Secretary of the interior 
are ratified and confirmed. 

The act of 1891 referred to in the preamble is entitled ''An act to amend sections 
2275 and 2276 of the PwOvised Statutes of the United States, providing for the selection 
of lands for educational purposes in lieu of those appropriatea, and for other purposes," 
and makes provision by a very substantial amenament for an entire scheme of adjust- 
ing the grants of sections 16 and 36, made to the several States, as follows: 

1. For lands covered by settlement before survey. 

2. For mineral lands. 

3. Lands included within national reservations, or otherwise disposed of. 

4. For sections fractional, or wanting, due to fractional townships. 

The department from the beginning construed this amendatory act as general in 
character, establishing a uniform rule with respect to the adjustment of school-land 
grants, affording each State an equal right of indemnity, and supersedins;, so far as in 
conflict, all other laws bearing upon the same subject. See departmental instructions 
of April 22, 1891 (12 L. D., ^). This interpretation of the scope of the act has re- 
mained unmodified so far as the decisions of the department are concerned. The 
occasion for the issuance of the instructions above cited, which, as will be observed, 
was very shortly after the passage of the amendatory act, arose from the necessity oi 
determining the effect of tnis le^lation upon the enabling act of February 22, 1889 
(25 Stat., 676), by which provision was made for the admission to the Umon of the 
States of North Dakota, South Dakota, Montana, and Washington^ wherein a grant of 
sections 16 and 36 was made in aid of the public schools, providing indemnity only 
for lands ''sold or otherwise disposed of" at the date of the act, and withdrawing said 
sections either surveyed or unsurveyed from all disposition. 

The act of July 3^ 1890 (26 Stat., 215), admitting Idaho to the Union, and providing 
a school erant, was in the same terms, as well as the later acts of July 10, 1890- (26 Stat., 
222), and July 16, 1894 (28 Stat., 107), making grants to the States of Wyoming and 
Utah, respectively. 

But in the case of the State of Washington v. Whitney (120 Pac. Kep., p. 116), it was 
held by the supreme court of that State, January 4, 1912, that the enabling act of 
February 22, 1889, made a present grant to the State of the specific sections 16 and 36, 
whether surveyed or unsurveyed, and that the act of 1891 amendatory of sections 2275 
and 2276 of the Revised Statutes in no manner operated to repeal or modify the pro- 
visions of the grant made to the State in said enabling act. 

The department also held, construing said act of 1891 (28 L. D., 57): 

"Where a forest reservation includes within its limits a school section surveyed 
prior to the establishment of the reservation, the State, under the authority of the 
first proviso to section 2275, Revised Statutes, as amended by the act of February 28, 
1891, may be allowed to waive its right to such section and select other lands in lieu 
thereof." 

This decision was a recognition that the amendatory act provided for an "exchange 
of title" between the State and the United States, as well as indemnity, in case the 
State had sustained a loss to the sections in place, and was equally applicable to all 
public-land States. This construction of the law has never been modified by the 
later departmental decisions, but in the case of Hibberd v. Slack (84 Fed. Rep., 571), 
a contrary view of the several acts was reached, substantially to the effect that the 
act of 1891 was coi^ned in its operations solely to a provision for "indemnity'' in 
case of loss, and this decision was cited and followed by the Supreme Court of Gali- 
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fornia January 20, 1914, in the case of Deseret Water, Oil & Irrigation Co. v. The 
State of California (138 Pac. Rep., 981). 

It is therefore seen that the departmental construction of the act of 18 H has, by 
the courts, been called in question in the following particulars: 

1. That the amendatory provisions of said act constitute a general scheme for the 
indemnification of the States as against loss o;:curring in ihQ granted sections and 
supersedes all provisions for indemnity in grants of school lands made prior thereto. 

2. That the act of 1891 was not only an act providing for indemnification as against 
loss, but also authorized an "exchange" of title between the State and the United 
States where the granted sections fell within a national reservation. 

Wliile it is true that the decisions of the courts wherein these questions have thus 
far been considered are not of necessity final or conclusive . 3o far as governing the action 
of the department is concerned, yet is is deemed inadvisable for the department to 
further proceed in the adjustment of these school grants in accordance witn its former 
construction of the statutes with the uncertainty that is now attendant upon such 
action and the jwssibility of an ultimate reversal of its holding by a final decision in 
the United States Supreme Court. 

In view of this situation, several bills were introduced in the Sixty -second Confess — 
House bill 19344 and Senate bill 5068— both of which received substantially the ap- 
proval of the department. Senate Report No 948 on S. 5C68 contains a full recitation 
of the several decisions of the department and the court, bearing particularly upon 
the ** exchange" feature of the act of 1891 as recognized by the department. The 
department also has under consideration S. 787, introduco'4 in the present Congress 
and addressed to the same question. 

Referring again to the early holding of the department as to the general scheme for 
adjustment furnished by the act of 1891 as to all prior grants, it is to be noted that in 
the subsequent grant to Utah in 1894 the terms of the grant made by the act of 1889 
were followed, but Congress later, by the act of May 3, 1902 (32 Stat.', 188), extended 
the benefit of the adjustment act of 1891 tc that State, as was also done in the case of 
New Mexico by act of March 16, 1908 (35 Stat., 41). 

This action of Congress may very well be taken as an approval of the departmental 
implication of the general scheme to all prior grants. This can be readily understood 
when it is remembered how much more generous the provisions in the act of 1891 are 
in the matter of indemnity than the act of 1889, and the apparent intention of Congress 
of placing all the States on an equal footins;. However this may be, the tact yet 
remains that the State of Washington, speaking through its supreme court, has held 
the act of 1891 inapplicable to its school grant and thus rendered its further adjustment 
in that State a matter of doubtful policy in the absence of further legislation. 

In dealing with this Question, nowewer, the fact should not be overlooked that 
prior to the decision of tne court noted above, the State of Washington had received 
title to many selections based on the departmental construction of its grant, and hzA 
pending selections of a similar character at the present time, as will appear from the 
tabulated statistics herewith; but if Congress ratifies and confirms selections of such 
character heretofore made, and in terms e^s^tends the provisions of the act of 1891 to 
the grant made under the act of 1889, then all question as to the applicability of the 
later act will cease to exist. 

Again, the decisions in Hibberd v. Slack and in the Deseret case go substantially 
on the ground that the act of 1891 does not deal with the '* exchange" question, but 
only with indemnity for lands lost in place. Hence if Congress ratifies such exchanges 
heretofore made and distinctly authorizes similar action hereafter, all objections 
founded on the Hibberd-Slack doctrine will disappear, so far aswantof authority on 
the part of the department is concerned. 

On the other hand, the character of the title received by the United States from the 
State, either in the matter of indemnity for loss or in exchange of title, will be also 

Imt' beyond question by the requirement of assent to the provisions of this curative 
egislation on the part of the State. 

The grant of February 22, 1889, fixed the price at which school lands shall be dis- 
posed of at not less than |10 per acre. The State of Washington, in its constitution 
and later by legislation, made due provision for the observance of this condition in 
the grant, authorizing, however, an exchange of title between the State and United 
States if the granted lands were included in a national reservation. The position was 
at one time taken that under such a constitutional provision the legislature would be 
prohibited from authorizing an exchange of lands between the State and the United 
States; but in Rogers v. Hawley (19 Idaho, 751) it was held by the supreme court of 
that State that under a similar constitutional limitation an act of the legislature 
authorizing an exchange between the State and the United States is not obnoxious 

4506S— 16 A 
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to the constitution. A like conclusion was reached by the department in the execution 
of the act of "arch 1, 1907 (34 Stat., 1055), authorizing the exchange of certain lands 
between the ^ tate of Wyoming and the United States, it being held that a recon- 
veyance of these lands to the United States is a mere incident to the final adjustment 
of the grant and did not constitute a sale or disposal of the lands granted within the 
meaning of the State constitution. It would tnerefore appear that if Federal legis- 
&ition of the character contemplated herein is enacted the acceptance thereof by the 
Stat-es will not be prevented by constitutional limitations. 

The purposes contemplated by the joint resolution now under consideration meets 
with the approval of the department; but it is of too general a character to reach all 
of the dimculties that confront the further adjustment of the school grants, and for 
that reason a substitute bill is submitted herewith. 

In this report reference has been made mainly to conditions developing in the 
adjustment of the grants in California and in Washington, but the departmental 
eonstruction of the several grants necessarily operates upon all States havin&r similar 
grants, and the decisions of the courts take on a significance broader than uie terri- 
torial limits of the State. To emphasize the importance of the proposed legislation, 
and the magnitude of the interests involved, I submit the following tabulated state- 
ment showing approximately the acreage of selections, approved and pending, made 
on a basis of an equal acreage of lands in school sections surveyed and unsurveyed 
within the boundaries of national forests and national parks. 

1. Acreage, by States, of approved indemnity school land selections made on basis 
of surveyed school sections within national forests: 

Acres. 

California 68,000 

Colorado 475,500 

Idaho 000 

Montana : 7,200 

Oregon 106,600 

South Dakota 9,000 

Utah 16,600 

Washington 000 

Wyoming 129,000 

Total 811,900 

2. Acreage, by States, of pending indemnity school land selections made on basis 
of surveyed school sections within national forests: 

AcreSa 

California 222,000 

Colorado 30,200 

Idaho 5, 000 

Montana 43,100 

Oregon 6,300 

South Dakota 19,500 

Utah 000 

Washington 000 

Wyoming 57, 400 

Total 383, 500 

Z. Acreage, by States, of approved indemnity school land selections on basis of 

insurveyed school sections within national forests: 

Acres. 

California 168,800 

Colorado 54,000 

Idaho 188, 600 

Montana 228,400 

Oregon 232,000 

South Dakota 2,500 

Utah 355,000 

Washington 104, 000 

Wyoming 297, 000 

Total 1,630,300 
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4. Acreage, by States, of pending indemnity school land selections made on basis 

of unsurveyed school sections within national forests: 

Acnsi 

California '. 42,600 

Colorado 2,200 

Idaho 493,200 

Montana 166,900 

Oregon 7,200 

South Dakota 8,200 

Utah 31,300 

Washington 16, 500 

Wyoming • 23, 600 

Total 791:700 

NATIONAL FARK8. 

1. Acreage, by States, of approved indemnity school land selections made on basis , 
of surveyed school sections within national parks* 

Acres. 

California 31, 400 

South Dakota : 960 

Total '. ! 32,360 

2. Acreage, by States, of approved indemnity school land selections made by States 

on the basis of unsurveyed scnool sections in such parks: 

Acres. 

Califomia 300 

Montana 15, 200 

Wyoming 77, 700 

Tutal 93, 200 

3. Acreage, by States, of i>ending indemnity school land selections made on basis 
of surveyed school sections within such parks : 

Acres. 

Califomia 2 , 600 

4. Acreage, by States, of pending; indemnity school land selections made on basis 
of unsurveyed school sections in such parks: 

Acres. 

Montana 31, 000 

Wyoming 1 , 000 

Total 32,000 

(Above statement was approximately correct when prepared, early in the spring 
of 1914. Whatever discrepancies may exist between the figures therein and those 
prepared recently, after an extended tract book examination, are due mainly to 
Intervening additions to and eliminations from national forests a^d to new indem^ty 
selections.) 

If this measure receives the approval of Confess, all defects in title, now held by 
the courts to exist, will be cured, and the evident intention of Congress to secure 
uniformity in the adjustment of school grants will be consummated; I therefore 
recommend its passage. 
Respectfully, 
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(House Joint resolution 266, Sixty-third Congress, se?ond session.] 

REDRAFT. 

JOINT RESOLUTION Authorising and validating certain exchanges of land between the United States 

and the several States. 

Whereas doubt and uncertainty have arisen concerning the purpose and effect of the 
provisions contained in the act of Congress approved February twenty-eighth, 
eighteen hundred and ninety-one (Twenty-sixth Statutes at Large, page seven 
hundred and ninety-six), entitled "An act to amend sections twenty-two hundred 
and seventy-five and twenty-two hundred and seventy-six of the Revised Statutes 
of the United States, providing for the selection of lands for educational purposes 
in lieu of those appropriated, and for other purposes:" Therefore be it 

Resolved by the Senate and Houre of Representatives of the UrAted States of America in 
Congress assembled, 

Section 1. That the provisions of said act are hereby declared applicable to the 
grant of school lands made by the acts of February twenty-second, eignteen hundred 
4tnd eighty-nine (Twenty-fifth Statutes at Large, pa^e six hundred and seventy-six), 
July third, eighteen hundred and ninety (Twenty-sixth Statutes at Large, page two 
hundred and fifteen), and July tenth, eighteen hundred and ninety (Twenty-sixth 
Statutes at Large, page two hundred and twenty-two); and all selections heretofore 
made and approved under said grant and in accordance with said act, if otherwise 
lawful, are hereby ratified and confirmed. 

Sec. 2. That said act of February twenty-eighth, eighteen hundred and ninety-one, 
is hereby declared full authority for the exchange of title between the State and the 
United States where the sections designated in the grant, whether surveyed or unsur- 
veyed, are included within a national reservation or park; and all such exchanges 
heretofore made and approved, if otherwise lawful, are hereby ratified and confirmed. 

Sec. 3. That the provisions of this resolution shall be deemed and held applicable 
only where the State shall have, by legislative enactment, signified its assent to the 
terms of said act of eighteen hundred and ninety-one as herein declared. 

(B) Mineral Lands. 

No provision is made by any of the grants of school land to the several States for 
the issuance of a patent as evidence of title. Under a grant in this form the right of 
the State to the lands granted is fixed by their identification upon survey. If at such 
time the land is of known mineral character the title does not pass thereto, although 
the grant does not in terms except mineral lands. 

Great uncertainty, therefore, as to the lands actually granted has often arisen, due 
to the fact that no formal adjudication of their character has been required in the 
Interior Department. To give better assurance of title under school grants Senate 
bill 2911 was introduced in the Sixty -third Congress and was made the subject of a 
report by the department. (Copy follows:) 

Department op the Interior, 

Washington^ August 12 ^ 1914» 
Hon. Henry L. Myers, 

Chairman Committee on Public Lands, United States Senate. 

My Dear Senator: In response to the request of your committee for a report on 
Senate bill 2911, entitled ^^ A bill further to assure title to lands granted the several 
States, in place, in aid of public schools, " I have to submit the following: 

The purpose of this bill is to furnish the various States a record title to the lands 
in place granted in aid of public schools, and the necessity for such legislation arises 
from the absence of any statutory provision to this effect under the lorm in which 
school land grants have heretofore been made by Congress. These grants are uni- 
formly made by a simple designation of certain sections by number, without provision 
for the issuance of any evidence of title. Under a grant made in this form the right of 
the State as to the lands granted is fixed by their identification upon survey and is 
not dependent upon any specific adjudication by the Interior Department. 

A statutory grant of this character calls for no further evidence of title, as the statute 
in such case is both a grant and a conveyance, so far as the lands are of the character 
granted and otherwise subject thereto; but it has been held by the Supreme Court of 
the United States that, although the grant to the public schools is in general terms 
and without an exception of mineral lands, it does not pass title thereto for the reason 
that "Congress did not intend to depart from its uniform policy in this respect in the 
grant of these sections to the State, '' and that mineral lands are therefore excluded 
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from^i he grant. (Ocnsolidated Mining Co. v. Consolidated Mining Co., 102 U. 8., 175: 
Deffeback v. Hawk, 115 U. S., 392.) 

The known condition of the designated section at the date when the grant takes 
effect detennines whether the ]anci does or does not pass thereunder; and if at that time 
the land is not known to contain mineral, a subsequent discovery thereof will not 
affect the title to the State. (Deffeback v. Hawk, supra; Colorado Coal Co. v. United 
States, 123 U. S., 328; Shaw r. Kellogg, 170 U. S., 312.) 

It will therefore be seen that in the absence of some provision by which the known 
condition of the specified sections, at the date when the grant takes effect, can be ascer- 
tained and adjuoicated, the title of the State must remain doubtful and subject to 
attack and this bill is intended to provide a remedy for such uncertainty in title. 
Under its provisions the Secretary of the Interior, on request of the State, will, by 
appropriate means, ascertain the known character of the land and the date when the 
fijant oecame effective, and upon the evidence thus obtained determine whether the 
land does or does not fall within the terms of the grant, and either issue or withhold 
patent in accordance with such conclusion. A patent issued after such a determina- 
tion by the Secretary will operate as a conclusive assurance of Uie title taken by the 
State under the grant. (Rogers Locomotive Works v. American Emigrant Co., 164 
U. S., 559.) 

The bill as it now stands provides for publication in all cases, preceding final action 
on the part of the department. In my judgment, such a requirement will, in very 
many instances, result in useless expense to the State. In States like Alabama and 
Minnesota, for example, to which the mineral land laws do not apply, as well as in 
those sections of the public land States where the land is known to be purely agricul- 
tural in character, publication will not be needed for the protection of mineral loca- 
tors. As to claims other than those imder the mining laws, this department is without 
jurisdiction to entertain any except such as may be based upon settlement prior to 
survey in the field. 

Wltn respect to school lands surveyed many years ago, and as to which no settle- 
ment has ever been asserted, it may safely be assumed that no such claim exists. It 
is, therefore, believed to be better to omit the arbitrary requirement of publication 
in all cases and empower the Secretary of the Interior to make such rules and regula- 
tions as will insure protection of bona fide claims to lands in the school sections with 
the minimum of expense. In view of the wide variance of conditions in the s3veKj 
States, I am strongly of the opinion that the satis factory and orderly working of the 
proposed law will largely depend upon the grant to this department of authority to 
administer it in the light of^ conditions known to exist in the different States and 
localities. 

The bill as it now stands provides for evidence of title by certification in the event 
that the State is found entitled to the lands, but it is beUeved that the ordinary form 
of conveyance adopted by the Government is preferable, and for that reason, as well 
as the one hereinbefore cited, the bill has been redraftea. An additional section has 
been added, authorizing the Secretary of the Interior hereafter to issue patent under 
State grants, where selections authorized thereby have received departmental ap- 
proval. This is in line with the general views expressed herein and will furnish 
the State a much more convenient evidence of title than the certification under the 
present practice. 

With the modification indicated in the redraft submitted herewith, I recommend 
the enactment of the bill into law. 
Respectfully, 

A. A. Jones, 
First Assistant Secretary, 

IS. 2911, Sixty-third Congress, first session.^ 
REDRAFT. 

A BILL Further to assure title to lands granted the several States, in place, in aid of public schools. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled^ That where a grant oi lands in place has heretofore been made, 
or may hereafter be made, to any State in aid of public schools, the governor of any 
such State may cause to be listed with the Secretary of the Interior any sections or 
parts of sections as designated in the grant, and it shall be the duty of the Secretary of 
the Interior to issue a patent to the State in further assurance of title, of all tracts thus 
listed, and found to be of the character granted, and free from valid, adverse claims 
at the time when the rights of the State attach: Provide, That nothing herein con- 
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tained shall be so construed as to postpone the time of the attachment of the grant 
of such lands under existing law. 

Sec. 2. Hereafter, on approval by the Secretary of the Interior of selections made 
by any State under grants made by Congress, he ^all direct the issuance of patent 
for the lands so selected and approved. 

Seo. 3. The Secretary of the Interior is hereby authorized and empowered to make 
Buch nilee and r^^ations as may be necessary to carry into effect the provisions of 
this act and to a&rd to any adverse claimant of lands listed by the State an oppor- 
tunity to be heard in defense of his claim. 

8. TABULATED STATEMENT. 

Note. — It has been found impracticable in a report of this character, to furnish 
actual dates when forest reservations or withdrawals were made^ because of the 
numerous changes which have been made in the names and boundaries thereof. 

Forest reserves were authorized bv the act of March 3, 1891, and the date of with- 
drawal or reservation of any particular tract of land is readily ascertainable. 

Reference is made to the report of the Commissioner of Indian Affairs for the year 
1908, pages 149 to 164, for a schedule showing each Indian reservation, under what 
agency or school, tribes occupying or belonging to it, area not allotted or specially 
reserved, and authority for its estsa^lishment. 

The State op California. 

(Enabling act of Mar. 3, 1853 (10 Stat., 244).] 

Area of school sections within national forests. 



Forests. 



Angeles 

Crater 

Cleveland 

Eldorado 

&yo 

Kern 

Klamath 

Lassen 

Modoc 

Mono 

Monterey 

Plumas 

Santa Barbara 

Sequoia 

Shasta 

Sierra 

Siskivou 

Stanislaus 

Tahoe 

Trinity 

Totals. . 



Surveyed. 



Acres. 
44,725.14 
3,017.84 
31,099.65 
39,977.43 
32,683.3j6 
21,407.% 
90,471.23 
60,849.18 
74,193.62 
30,865.23 
23,660.77 
64,416.14 
77,145.55 
30,491.58 
73,815.84 
41,409.83 
20,045.27 
39,523.87 
57,715.79 
80,187.55 



946,702.06 



Unsurveyed. 



Acres. 
480.00 



2,240.00 
1,920.00 

33,320.00 

14,520.00 
1,280.00 
3,200.00 
3,360.00 
7,520.00 
1,120.00 
8,320.00 
5,920.00 
9,280.00 
4,960.00 

19,840.00 
1,587.84 

15,720.00 
1,600.00 
3,040.00 



139,227.84 



Used as base 
for selections. 



Acres. 
34,536.11 

1,843.23 
16,599.24 
16,967.07 
43,040.30 
30,278.08 
67,437.62 
26,558.14 
20,549.82 
21,^10.12 
10,916.86 
32,716.72 
41,459.83 
21,421.57 
35,073.43 
38,841.01 

9,220.03 
25,945.30 
37,065.23 
40,934.03 



572,303.82 



Not offered 
as base. 



Acres. 
10,609.03 

1,174.61 
16,740.41 
25,030.36 
22,063.06 

6,649.11 
24,313.61 
37,491.04 
67,003.80 
16,475.11 
13,863.91 
40,019.42 
41,605.72 
18,350.01 
43,702.41 
22,408.82 
12,413.08 
29,298.40 
22,260.66 
61,293.52 



513,626.08 



Data were secured in 1912 showing sales by the State of school lands in place. The 

acreage of such sales within the boundaries of national forests and national parks is as 

follows: 

Acres. 

In national forests 424, 000. 45 

In national parks 466. 98 

Total 424,467.43 
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Areas of school sections in national parks and Indian reservations. 



Forests. 



National parks: 

Caliromia 

Sequoia 

Yosemite. , 

Indian reservations: 

Colorado 

Hupa Valley.... 

Mission 

Tule River 

Yuma 

Round Vall^.. 



Surveyed. 



Acres. 
54,051.41 
8,960.00 
31,184.a0 

1,805.00 
4,904.01 
3,080.00 
1,920.00 
1,708.26 
2,407.46 



Unsurveyed. 



Acres. 
1,600.00 



7,680.00 



Used as base 
for selections. 



Acres. 
12,560.54 
7,036.12 
32,370.67 

960.26 
4,693.70 
1,920.00 
1,920.00 
1,588.26 
1,280.00 



Not offered 
as base. 



Acres, 
43,090.87 
1,323.86 
6,493.63 

925.80 

210.31 

1,760.00 



120.00 
1,127.46 



Acreage of school sections or parts thereof within other ivithdratDals or reserves, or classified 

as valuable for coal or other minerals. 

Reclamation, first form 69, 281. 84 

Reclamation, second form 15, 792. 80 

Coal 2,440.00 

Potash 5,200.00 

Power 5,521.83 

Petroleum 60, 997. 79 

Naval reserve •. 3,252.39 

Bird reserves 1,600.00 

Acreage of pending school land indemnity selections toithin the boundaries of various 

withdrawn areas, or classified as valuable for minerals. 

National forests 71,666.35 

Power-site reserves 7, 030. 84 

Petroleum 12,563.56 

Coal 1,920.64 

Reclamation, first form 2, 146. 05 

Water reserves 2,049.69 

Bird reserves 80. 00 

The State of Obegon. 

[Enabling act of Feb. 14, 1859 (11 Stat., 383).] 
Areas of school sections within national forests. 



Forests. 



Cascade 

Crater 

Deschutes.. 
Fremont... 
Malheur.... 

Minam 

Ochooo 

Oreeon 

Paulina 

Santiam.... 
Siskiyou... 

Siuslaw 

Umatilla... 
Umpqua. . . 
Wallowa... 
Wenaha.... 
Whitman.. 

Total 



Surveyed. 



Acres, 

18,112.00 

20,160.00 

37,136.04 

16,000.00 

53.720.00 

18,880.00 

31,360.00 

32,156.70 

31,920.00 

19,200.00 

14,012.28 

30,647.74 

16,640.00 

17,280.00 

30,195.60 

15,772.95 

30,320.00 



433,413.31 



Unsurveyed. 



Acres, 

50,240.00 

10, 56a 00 

8,640.00 

5,120.00 

3,840.00 

5,120.00 

2,560.00 

31,680.00 

12,800.00 

14,080.00 

44,720.00 

640.00 



37,120.00 

26,560.00 

7,255.88 

5. 76a 00 



266,095.88 



Used as base 
for selections. 



Acres. 

55,390.72 

14,071.80 

14,404.72 

9,720.00 

9, 52a 00 

10,08a 00 

4,720.00 

41, 72a 00 

16,300.00 

21,684.21 

43,571.59 

9,800.00 

1,36a 00 

37, 52a 00 

36,831.54 

15,661.56 

26,474.00 



377, 33a 14 



Not offered 
as base. 



Acres. 
12,961.28 
16,648.20 
31,371.32 
11,400.00 
48, 04a 00 
4, 92a 00 
29,200.00 
22,116.70 
28,420.00 
11,595.79 
15, 16a 60 
21,387.74 
15,280.00 
16,880.00 
20,424.06 
7,367.27 
9,606.00 



322,779.05 
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Aretis oftchool sections in national parks and Indian reservations. 



Forests. 



National parks: 

Oregon Caves 

(rater Lake Park. 

Indian reservations: 

Klamath 

Warm Springs 

Umatilla 



Surveyed. ' Unsurveyed. 



Acret. 



73,073.74 
13,520.00 
17,74«.79 



Acres. 

640.00 
7,680.00 



12,800.00 



Used as base 
for selections. 



Acres. 

640.00 
7.680.00 

73,078.74 
24,400.00 
17,746.79 



Not offered 
as base. 



Acres. 



1,920.00 



Acreage of school sections or parts thereof wilMn other vyUMravxils or reserves. 

Reclamation, first form 46, 679. 83 

Reclamation, second form 640. 00 

Power 40.00 

Bird reserves 698. 82 

No school-land indemnity selections are found to be pending within areas with- 
drawn from entry or classified as valuable for coal or otner minerals. 

The State op Colorado. 

[Enabling act of Mar. 3, 1875 (18 Stat. , 474).] - 
Areas of school sections within national forests. 



Forests. 



Pike 

Leadville 

Rio Grande.. 

San Juan 

Boutt 

Caohetopa 

Montezuma.. 

Arapahoe 

San Isabell. . . 

Colorado 

Durango 

Holy Cross... 

Gunnison 

Sopris 

Uncompahgre 

Hayden 

White River. 

Total... 



Surveyed. 



Acres. 
72,000.00 
64,480.00 
60,400.00 
54,580.00 
51,360.00 
44,800.00 
37,760.00 
36,160.00 
33,600.00 
32,000.00 
28,880.00 
26,560.00 
23,040.00 
28,040.00 
0.600.00 
5,280.00 
4,160.00 



607,6(00.00 






Unsurveyed. 



Acres. 



1,920.00 
4,480.00 



1,920.00 



1,280.00 



9,600.00 



Used as base 
for selections. 



Acres. 
09,840.00 
63,920.00 
£5,4«.00 
54,920.00 
45.680.00 
43,160.00 
25,040.00 
30,880.00 
31,240.00 
25,640.00 
20,920.00 
24,840.00 
22,800.00 
22,480.00 
8,600.00 
5,280.00 
4,160.00 



545,840.00 



Not offered 
as base. 



Acres. 

12,100.00 

660.00 

6,880.00 

4,120.00 

5,680.00 

1,640.00 

11,720.00 

5.280.00 

4,280.00 

6,360.00 

7,880.00 

1.720.00 

240.00 

560.00 

2,280.00 



71,360.00 



Above statement embraces no portion of the ceded Ute Indian lands, which were 
opened to disposition under the acts of June 15, 1880, and February 20, 1895. 

Acreage of school sections or parts thereof within national parhs^ and Indian reservations , 

also within ceded Ute Indian lands. 

Rocky Mountain National Park (created by the act of Jan. 26, 1915): 

Surveyed 14,320 

Used as base .' 13, 920 

Not offered as base 400 

Total 14, 320 

Mesa Verde National Park (created by the act of June 29, 1906): 

Surveyed (all used as base) 2, 080 



LANDS FOB EDUCATIONAL PURPOSES. 57 

Southern Ute Indian Reservation: 

Surveyed 21, 120 

Used as base 13,680' 

Not offered as base 7, 440 

Total 21,120 

Ute Indian Reservation lands opened to disposition under the acts of June 15^ 1880 {21 

Stat., 199), and Feb. 20, 1895' 28 Stat., 677). 

Surveyed 615, 360 

Unsurveyed 51, 840 

Total 667,200 

Used as base 643,680 

Not offered as base 23,520 

Total 667, 200 

Acreage of school sections or parts thereof within other withdrawals or reserves, or classi' 

fied as valuable for coal. 

Reclamation (first form) 3, 320 

Coal.. 254,960 

Power 800 

No pending selections have been found embracing lands reserved, withdrawn, or 
classified as valuable for minerals. 

The State of Washington. 

[Enabling act of Feb. 22, 1889 (25 Stat., 678).] 

Areas of school sections within national forests. 



Columbia . . . 

Rainier 

Washington. 
Snoqualmle. 
Wenatchee. . 

Chelan 

ColviUe 

Kaniksu 

Wenaha 

Olympic 



Total. 



Forests. 



Surveyed. 



A.Cf€9. 

17,339.73 
19,187.60 

9,958.19 
16,063.98 
37,992.54 

9,726.80 

4,885.81 
10,665.36 

3,157.72 
12,734.25 



158,712.07 



Unsurveyed. 



Acres. 
35,520.00 
72,343.88 
82,657.50 
47,480.00 
45,822.00 
105,760.00 
22,720.00 
10,240.00 
12,160.00 
39,800.00 



474,503.78 



Used as base 
for selections. 



Aeret. 

5,120.00 
31,496.86 
24,026.56 

3,200.51 
13,033.40 
10,607.07 



1,240.00 
'4,'i52.*86' 



92,777.20 



Not offered 
as base. 



Acres. 
47,739.73 
60,034.71 
f 8, 589. 13 
60,343.47 
70,781.14 

104,979.73 
44,605.81 
19,665.36 
15,317.73 
48,381.55 



540,438.25 



Acreage of school sections or parts thereof within national parks and military reserves. 

Mount Rainier National Park (created by act of Mar. 2, 1899): 

Surveyed 5, 120. 00 

Unsurveyed 5, 760. 00 

Total 10,880.00 



Used as base 8,839.66 

Not offered as basfe 2,040.34 



Total 10,880.00 
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Mount Olympus National Park (created by proclamation of Mar. 2, 1909): 

Surveyed 1, 208. 17 

Unmirveyed 32,320.00 

Total 33, 628. 17 

Used as base 16, 811. 27 

Not offered as base 17, 716. 90 

Total 33,528.17 

Colville Indian Reservation: 

Surveyed 75, 981. 66 

Used as base 30, 364. 65 

Not offered as base * 45, 617. 11 

Total 75,981.66 

Yakima Indian Reservation: • ~ 

Surveyed 67, 659. 88 

Used as base 21,418.61 

Not used as base 46, 241. 37 

Total 67,659.88 

Spokane Indian Reservation: 

Surveyed (none used as base) 6, 512. 51 

Queniult Indian Reservation: 

Surveyed (none used as base) 9, 842. 09 

Acreage of school sections or parts thereof within other withdrawals or reserves^ or classified 

as valuable for coal. 

Reclamation, first form 67, 083. 75 

Reclamation, second form 4, 547. 19 

Military reserves 73. 50 

Bird reserves 280. 00 

Coal 28,632.17 

Power 3, 981. 30 

It is also found that there are 3,772. 90 acres of pending school-land indemnity 
selections within areas withdrawn or classified as coal lands, 160 acres of such selections 
within national forests, and 160 acres of selections within power-site reserves. No 
pending selections have been found embracing lands otherwise withdrawn. 

The State of Montana. 

[Enabling act of Feb. 22, 1889 (25 Stat., 676).] 

Areas of school sections within national forests. 



Forests. 



Beaverhead 

Bitter Root 

Blackfeet 

Absaroka 

Beartooth 

Cabinet 

Custer 

Deer Lodge 

Flathead 

Gallatin 

Helena 

Jefferson 

Kootenai 

Lolo 

Madison 

Missoula 

Sioux 

Lewis and Clark. 

Total 



Surveyed. 



Acres. 

5,120.00 
16,800.51 
17,370.75 
13,433.28 

4,040.48 
26,495.33 
19,894.60 
19,723.62 
16,968.85 
18,743.83 
22,153.31 
29,509.93 
29,489.83 
33,383.62 

9,093.28 
28,423.87 

1,840.00 



312,485.09 



Unsurveyed. 



Acres. 

70,940.00 

44,040.00 

39,680.00 

38,400.00 

38,071.52 

36,017.82 

5,120.00 
33,280.00 
100,494.08 
26,080.00 
30,720.00 
37,280.00 
60,800.00 
36,120.00 
51,200.00 
45,760.00 

2,560.00 
49,600.00 



746,163.42 



Used as base 
for selections. 



Acres. 

63,002.97 

46,060.84 

3,756.06 
43,578.54 
39,832.42 
440.00 
18,536.01 
43,613.04 
34,183.62 
37,774.81 
47,475.31 
53,993.77 
780.83 
11,565.30 
42,964.42 
30,699.29 

3,661.82 
47,642.59 



569,546.64 



Not offered 
as base. 



Acres. 

13,067.03 

14,789.67 

53,294.09 

8,254.74 

2,279.58 

62,073.15 

6,479.59 

9,39a5S 

83,279.31 

7,049.02 

5,398.00 

12,796.16 

89,509.00 

57,938.32 

17,328.86 

43,484.58 

738.18 

1,957.41 



489,107.87 
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Acreage of school sections or parts thereof within national parks, Indian reservations, and 

military reserves. 

Yellowstone National Park (created by act of Mar. 1, 1872): 

Unenrveyed 7, 866. 00 

Used as base 4,967.00 

Not offered as base 2,899.00 

Total *. . 7, 866. 00 

Glacier National Park (created by act of May 11, 1^10): 

Surveyed 3,472.48 

Unsurveyed 61, 628. 47 

Total 56, 100. 95 

Used as base '. 46,375.93 

Not offered as baae 8,725.02 

Total 55,100.95 

Blackfeet Indian Reservation: 

Surveyed 83,999.05 

Used as base 79,382.08 

Not offered as base 4,616.97 

Total 83, 999. 05 

Grow Indian Reservation: 

Surveyed 105, 407. 95 

Unsurveyed 24,960.00 

Total 130,367.95 

Used as base 84, 080. 98 

Not offered as base 46,286.97 

Total 130,367.95 

Fort Belknap Indian Reservation: 

Surveyed 1,722.61 

Unsurveyed 24,426.65 

Total 26,149.26 

Not offered as base 26,149.26 

Fort Peck Indian Reservation (opened to entry by proclamation of July 
25 1913, 42 L. D., 264, pursuant to the act of May 30, 1908, 35 Stat., 558): 

Surveyed and now available as base 1,886.01 

Used as base for pending selections 1, 862. 08 

Not offered as base 23.93 

Total 1,886.01 

Fort Keogh Military Reserve (created by Executive orders of Mar. 14, 
1878, and Jan. 22, 1909): 

Surveyed (none used or offered as base) 4, 327. 17 
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Acreage of school sections or parts thereof within other withdrawals or reserves ^ or classified 

as valuable for coal or other minerals. 

Reclamation, first fonn 27, 486. 92 

Reclamation, second form 39, 021. 82 

Coal 1, 097, 357. 48 

Phosphate 7, 880. 00 

Power 5,636.31 

Water 200.00 



* 



It is also found that there are 94,197.29 acres of pending school land indemnity 
selections within areas withdrawn or classified as coal lands. No pending selections 
have been found embracing lands otherwise withdrawn. 

The State of South Dakota. 

[Enabling act of Feb. 22, 1889 (26 Stat., 707).] 

Acreage of school sections or parts thereof within national forests, national parks, and 

Indian reservations. 

Black Hills National Forest: 

Surveyed 33, 744. 77 

Unsurveyed 26, 640. 21 

Total 60,384.98 

Used as base 36,904.98 

Not offered as base 23,480.00 

Total , 60, 000. 98 

Sioux National Forest: 

Surveyed 4, 120. 00 

Used as base 3,320.00 

Not offered as base 800.00 

Total 4,120.00 

Wind Cave National Park: 

Surveyed (all used as base) 960.00 

Crow Creek Indian Reservation: 

Surveyed (all used as base) 17, 635. 25 

Lower Brule Indian Reservation: 

Surveyed (all used as base) 11, 480. 00 

Kosebud Indian Reservation: 

Surveyed 48,280.72 

Used as base 24,103.76 

Not offered as base ; 24,176.97 

Total 48, 280. 72 

Pine Ridge Indian Reservation: 

Surveyed ~ 137, 323. 86 

Used as base 134,716.08 

Not offered as base 2,607.78 

Total 137,323.86 
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Cheyenne River Indian Reservation: 

Surveyed 62, 798. 99 

Used as base 34,057.36 

Not offered as base 28,74L63 

Total 62, 798. 99 

Standing Rock Indian Reservation: 

Surveyed 40, 080. 35 

Used as base 12,018.53 

Not offered as base 28,06L82 

Total 40,080.35 

Acreage of school sections or parts thereof within other withdrawals or reserves or classified 

as valuable for coal. 

Reclamation, first form 9, 600 

Coal 14,780 

Bird reserves 640 

It is also found that there are 29^607.86 acres of pending school land indemnity 
selections within national forests and 11,239.08 acres of selections within areas with- 
drawn or classified as coal lands. No pending selections have been found embracing^ 
lands otherwise withdrawn. 

The selections reported as pending within national forests were made in lieu of 
school sections within national forests, under authority of the President's prodamation 
of February 15, 1912 (37 Stat., 1729). 

The State of North Dakota. 
[Enabling act of Feb. 22, 1889 (25 Stat., 676).] 

Acreage of school sections or parts thereof vnthin national forests and Indian reservations^ 

Turtle Mountain Indian Reservation: 

Surveyed (all used as base) 2, 560. 00 

Standing Rock Indian Reservation (opened to entry under act of Feb. 14, 
1913; 37 Stat., 675, on May 19, 1915): 

Surveyed (none used or offered as base) 31,075.33 

Dakota National Forest: 

Surveyed (none used as base) 640. 00 

Fort Berthold Indian Reservation (diminished): 

Surveyed (none used or offered as base) 23, 709. 22 

The school lands formerly in said Fort Berthold Indian Reservation, and within 
the portion opened to entry on May 4, 1912, under act of June 1, 1910 (36 Stat., 455)» 
are as follows: 

Surveyed 31, 419. 94 

Offered as base 19,180.92 

Not offered as base 12,239.02 

Total 31, 419. 94 

Nine thousand nine hundred and sixty acres of these school sections, or parts thereof,, 
have been allotted to Indians, and 14,318.72 acres are found to have been classified 
as coal lands at fixed prices. 

Acreage of school sections or parts thereof within other withdrawals or reserves or classified 

as valuahlefor coal. 

Coal 978,629.82 

There are found to be 280 acres of pending school-land indemnity selections withiu 
areas withdrawn or classified as coal land, but no pending selections have been found 
embracing lands otherwise withdrawn. 
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The State of Idaho. 

[Enabling act of July 3, 1890 (26 Stat., 215).] 

Areas of school sections vnthin national forests. 



Forests. 



Boise 

Cache 

Caribou 

Challis 

Clearwater 

Coeur d'Alene. 

Idaho 

Kaniksu 

Lemhi 

Minidoka 

Nez Perce 

Palisade 

Payette 

Pend Oreille.. 

Pocatello 

St. Joe 

Salmon 

Sawtooth 

Selway 

Targhee 

Welsw 



Total. 



Surveyed. 



Acres. 
28,848.97 



3,840.00 

4,480.00 

8,960.00 

33,392.77 

10,880.00 

25,391.23 

640.00 

8,960.00 

15,035.92 

7,668.80 

23,923.03 

33,799.01 

11,192.50 

28,171.53 

4,870.23 

7,680.00 



17,767.88 
23,680.00 



299,181.87 



Unsurveyed. 



Acres. 

31,360.00 

13,760.00 

28,800.00 

67,840.00 

35,840.00 

7,040.00 
56,000.00 

1,920.00 
63,760.00 
19,600.00 
78,880.00 

7,680.00 
21,494.80 
14,080.00 

3,200.00 
25,840.00 
92,920.00 
59,840.00 
99,200.00 
23,260.00 

7,680.00 



759,994.80 



Used as base 
for selections. 



Acres. 

49,495.83 

12,134.83 

20,024.36 

66,810.03 

22,446.53 

24,052.28 

54,489.80 

9,760.00 
58,795.71 
11,335.20 
87,714.93 
14,537.71 
28,649.29 
28,301.93 

4,240.00 
23,726.31 
50,601.48 
51,176.81 
88,950.13 
22,985.59 

5,760.00 



736,988.75 



Not offered 
as base. 



Acres. 
10,713.14 

1,625.17 
12,615.64 

5,609.97 
22,353.47 
16,380.49 
12,390.20 
17,551.23 

5,604.29 
17,224.80 

6,200.99 
811.09 
16,768.64 
19,577.08 
10,152.50 
30,285.22 
47,188.76 
16,343.19 
10,249.87 
18,042.29 
25,600.00 



323,187.92 



Acreage of school sections^ or parts thereof within national parks and Indian reservations. 

Yellowstone National Park (created by act of Mar. 1, 1872): 

Unsurveyed (all used as base) 1, 600. 00 

Fort Hall Indian Reservation: 

Surveyed 32, 083. 22 

Used as base 935. 05 

Not offered as base 31, 148. 17 

Total 32,083.22 

Duck Valley Indian Reservation: 

Surveyed 1, 280. 00 

Unsurveyed 2, 560. 00 

Total 3,840.00 

Used as base 3, 200. 00 

Not offered as base 640. 00 

Total 3,840.00 

Acreage of school sections, or parts thereof within other withdrawals or reserves , or classified 

as valuable for coal. 

Reclamation, first form 28, 995. 17 

Reclamation, second form 18, 680. 00 

€oal 18,760.00 

Phosphate 51, 207. 92 

Power 2,330.26 

Water 640.00 

Bird reserves 2. 382. 97 
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Acreage of pending school land indemnity selections within the boundaries of various 
withdrawn areas, or classified as valuable for coal or phosphate. 

National forests 231, 012. 45 

Power-site reserves 1, 034. 08 

Phosphate 128, 554. 79 

Coal 7,223.84 

Practically all the selections reported as within national forests were made in lieu 
of unsurveyed school sections within national forests, under authority of the Presi- 
dent's proclamations of June 4, 1912 (37 Stat., 1743), and March 3, 1913 (37 Stat., 
1777). 

The State of Wyoming. 

[Eiiftbling act of July 10, 1890 (26 Stat , 222).] 

Areas of school sections within national forests. 



Forests. 



Big Horn 

Medicine Bow. 

Shoshone 

Teton 

Wyoming 

Brldger 

Bonneville 

Washakie 

Hayden 

Sundance...'.. 

Palisade 

Targhee 

Canbou 

Black Hills... 



Total. 



Surveyed. 



Acres. 
48,000 
27,040 
15,465 
23,360 
22,720 
8,960 
18,820 
14,720 
21,440 
10,330 



360 
640 



Unsurveyed. 



211,850 



Acres. 
14,400 



89,600 
64,000 
32,000 
13,440 
35,200 



11,520 
2,560 



Used as base 
for selections. 



262,720 



Acres. 

59,680 

24,520 

100,800 

85,800 

50,920 

22,200 

53,240 

13,280 

11,480 

7,180 

11,200 

2,160 

360 

600 



443,420 



Not offered 
as base. 



Acres. 

2,720 

2,620 

4,266 

1,660 

3,800 

200 

780 

1,440 

9,960 

3,160 

320 

400 



40 



31,160 



Acreage of school sections or parts thereof within national parks, Indian reservations^ and 

military reserves. 

Yellowstone National Park (created by act of Mar. 1, 1872): 

Unsurveyed. 104, 640 

Used as base 103,680 

Not offered as base 960 

Total 104,640 

Shoshone Indian Reservation: 

Surveyed 28, 160 

Unsurveyed 16, 640 

Total 44,800 

Used as base ^ 44, 480 

Not offered as base 320 

Total 44,800 

Fort D. A. Russell Target and Maneuver Reserve (created by Executive 
orders of Oct. 9, 1903, and Apr. 19, 1910): 

Surveyed (all used as base) 2, 560 
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Acreage of school sections or parts thertof wiihin other vrithdrawals or reserves, or classified 

as valuable for coal or phosphate. 

Petroleum 11, 320 

Reclamation, first form 17, 840 

Reclamation, second form ^ 15, 60O 

Coal 656,280 

Phosphate 11, 320 

Power 80 

It is also found that there are 11,120 acres of pending school land indemnity selec- 
tions within areas withdrawn or classified as coal lands, 480 acres of such selections 
within areas withdrawn or classified as phosphate lands, and 5,080 acres of selections 
within water reserves. No pending selections have been found embracing lands 
otherwise withdrawn. 

The State of Utah. 

[Enabling act of July 16, 1804 (28 Stat., 107).] 

Areas of school sections witMn national forests. 



Forests. 



Powell 

LaSalle 

Nebo 

Fishlake 

Manti 

Wasatch 

Fillmore 

Sevier 

Dixie 

Oache 

Minidoka 

Pocatello 

Uintah (former Uintah Indian Reservation)... 

Uintah (outside former Uintah Indian Reserva- 
tion) 

Ashley (former Uintah Indian Reservation). . . 

Ashley (outside former Uintah Indian Reserva- 
tion) 

Total 



Surveyed. 



Acres. 

5,761.92 

7, 151. 61 

9,383.16 

46,709.23 

28,840.70 

4,464.47 

66,772.95 

40,622.38 

17,780.95 

22,247.06 

8,336.42 

2,077.13 

73,982.56 

36,692.68 
34,001.41 

9,982.00 



405,406.64 



Unsurveyed. 



Acres. 

76,060.00 

49,120.00 

8,520.00 
26,720.00 
53,280.00 
24,300.00 
21,440.00 
44,194.00 
30,180.00 
11,800.00 

1,280.00 



45,266.12 
57,041.36 



450,101.48 



Used as base 
for selections. 



Acres. 

69,364.02 

32,040.00 

7,64a 00 
20,147.56 
50,866.70 
20,860.00 
15, 44a 00 
48,857.28 
22,639.68 
13,440.00 

1,040.00 

80.00 

62,249.06 

50,494.05 
33,03a 24 

51,438.61 



400,652.18 



Not offered 
as base. 



Acres. 

12,477.90 

24,231.61 

10,263.16 

63,281.75 

31,256.00 

7,884.47 

62,772.05 

35,050.10 

25,321.27 

20,607.06 

8, 57a 42 

1,097.13 

11,733.50 

31,464.76 
1,665.07 

16,484.76 



365, 06a 01 



Acreage of school sections or parts thereof (in addition to such lands now wiihin national 
forests) which were embraced in ^lc former Uintah Indian Reservation. 

[Opened to entry by acts of Hay 27, 1002, 32 Stat., 245; and Mar. 3, 1005, 33 Stat., 104S<1060.] 
Purveyed 164,735.59 

Used as base 150,819.91 

Not offered as base 13, 915. 68 

Total 164,735.59 

Reference is hereby made to the Secretary's decision of June 13, 1905 (33 L. D., 
610), which held as follows: 

"In regard to the grant in place, which grant was made by the act of July 16, 1894 
(28 Stat., 107), of sections 2, 16, 32, and 36, in each township in said State, it is the 
opinion of the department that not only technical rules of statutory construction, 
but also the general scope of legislation bearing upon the disposal to be made of the 
unallotted portion of this reservation, and the pohcy of the United States in respect 
to public schools and also to Indians, call for tne denial of any claim on the part of 
the State to any portion of its school grant in place within the limits of this reserva- 
tion. Further, tnat the reasons controlling the decision just arrived at prevent the 
recognition of any claimed right on the part of the State to select indemnity from 
the surplus lands of this reservation in fiu*ther satisfaction of the school grant, prior 
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to the opening thereof, under die raovifiions of tue act of Marcn 2, 1895 (28 Stat., 876, 
899), or at all (See Minnesota r. Hitchcock 185 U. S., 373.) 

llie 8tate acquiesced in this holding, and has tendered selections in lieu of the 
greater portion of the lands in designated school sections within the boundaries of 
said former reservation. 

Acreage of school sections or parts thereof within national parks, bird reserves , and Indian 

reservations. 

Mukumtweap National Park: 

Unsurveyed (none used as base) 640. 00 

Strawberry Valley Bird Reserve: 

Unsurveyed (none used as base) 840. 00 

Navajo Indian Reservation: 

Surveyed 9,132.41 

Unsurveyed 61,898.94 

Total 71,03L35 

Not offered as base 71,031.35 

Kaibab and Piute Indian Reservation: 

Unsurveyed (none used as base) 60, 640. 00 

Shebit Indian Reservation: 

Unsurveyed (none used as base) 2,560.00 

Utah Indian Reservation: 

Surveyed 1, 920. 00 

Unsurveyed 1,280.00 

Total 3,200.00 

Not offered as base 3,200.00 

Acreage ofsehook secHons or parts thereof within other withdrawals or reserves or ekanfisd 

as valuable for coal or phosphate. 

Reclamation, first form 123,827.72 

Reclamation, second form 2,810.00 

Coal 753,842.82 

Phosphate 3,584.03 

Power 6,600.00 

Petroleum 202, 511. 90 

Acreage of vending school-land indemnity selections within the boundaries of various 
vniharawn areas or those classified as valuable for coal or other minerals. 

Coal 16,527.64 

Phosphate 280. 00 

Power sites 738. 21 

Water reserves 674.60 

Petroleum 678. 22 

Military reserves 681. 22 

Reclamation (first form) 1, 096. 57 

National forests 643. 73 

45068—16 5 
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School sections within natiiondl forests. 



California 

Oregon 

Colorado 

Washington.. 

Montana 

South Dakota. 
North Dakota. 

Idaho 

Wyoming 

Utah 



Total. 



Surveyed. 



Acres. 
M6,7O2.06 
433,413.31 
607,600.00 
158,712.07 
312,485.09 

87,864.77 

640.00 

209,181.87 

211,850.00 

406,406.64 



3,413,045.81 



Unsurveyed. 



Acres. 
130,227.84 
266,695.88 
9,600.00 
474,503.78 
746,163.42 

26,640.21 



Used as base. 



70vt Vv4. 6U 

272.720.00 
450,101.48 



3,135,047.41 



Acres. 
672,303.82 
377,330.14 
545,840.00 

92,777.20 
569,546.64 

40,224.98 



735,988.75 
443,420.00 
499,652.18 



3,877,083.71 



Not offered. 



Acres. 

513,626.06 

32^,779.05 

71,360.00 
540,438.25 
460,107.87 

24,280.00 

640.00 

323,187.02 

31,150.00 
355,966.01 



2,672,535.18 



^ SUMMARY. 

Acres. 

Surveyed 3,413,945.81 

Unsurveyed 3,135,647.41 

Total 6,549,593.22 

Tabulation of the statement j>repared in the spring of 1914,^ showing selections made in 
lieu of school sections within national forests; also showing new selections filed since 
svj6h original statement was compiled. 



California 

Colorado 

Idaho 

Montana 

Oregon 

South Dakota. 

Utah 

Washington... 
Wyoming. . . . , 



Total 

Montana (new) . 
Idaho (new) . . . 



Total to April, 1915. 



Approved 

surveyed 

base. 



Acres. 
68,000.00 
475,500.00 



7,200.00 

106,600.00 

9,000.00 

16,600.00 



129,000.00 



811,900.00 



811,900.00 



Approved 

tmsurveyed 

base. 



Acres. 
168,800.00 

54,000.00 
188,600.00 
228,400.00 
232,000.00 
2,500.00 
355,000.00 
104,000.00 
297,000.00 



1,630,300.00 



1,630,300.00 



Pending 

surveyea 

base. 



Acres. 
222,000.00 
30,200.00 

5,000.00 
43,100.00 

6,300.00 
19,500.00 



57,400.00 



383,500.00 

4,285.35 

12,835.32 



400,620.67 



Pending 

unsurveyed 

base. 



Acres. 

42,600.00 

2,200.00 

493,200.00 

166,900.00 

7,200.00 

8,200.00 

31,300.00 

16,500.00 

23,600.00 



791,700.00 

112,883.30 

24,451.06 



929,034.36 



SUMMARY. 
Approved: Acres. Ane*. 

Surveyed 811,900.00 

Unsurveyed '. 1 , 630 , 300. 00 

2, 442, 200. 00 

Pending: 

Surveyed 400,620.67 

Unsurveyed 929,034.36 

1,329,655.03 

Total 3,771,856.03 

In explanation of apparent discrepancies in the foregoing tabulated statements, 
it should be kept in mind that many school sections or pwts thereof now within 
national forests have been heretofore used as base for indemnity selections and the 
cause of loss designated in approved Usts as ** settlements *' mineral or other cause. 
For example, further researcn discloses that in Utah 75,480 acres of selections have 
heretofore been approved on basis of lands designated in the clear lists as Uintah 
Indian Reservation lands, whereas same have since the opening of such reservation 
been included in national forests. 
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CONCLUSION. 

It should be said, in conclusion, that in the compilation of the decisions of the courts 
and the department, such selections only have been made as serve to show the present 
interpretation of the school grant, without undue citations from the abundance of 
authority foimd in the books; and that in the presentation of special features involved 
in the several grants, every effort has been made to secure such information as will 
be helpful to tJ^e department. 
Respectfully, 

Clat Tallman, Commissioner, 
July 27, 1915. 

The Chairman. We will first hear Mr. Bangsbury. 

STATEMENT OF MB. W. S. KIirGSBUBT, SUBVETOB GENEBAL 

OF CALIFOBiriA. 

The Chairman. Mr. Eangsbury^ will you please give the reporter 
your name and state what position you hold in the State oi Cal- 
ifornia. 

Mr. Kingsbury. My name is W. S. Kingsbury. I am the sur- 
veyor general of California. 

Mr. Chairman, in 1853 the Congress of the United States panted 
the State of California the sixteenth and thirty-sixth sections of 
each township, and also the lieu land, if for any reason the sixteenth 
and thirty-sixth sections were embraced in homestead or desert 
entries or had been withdrawn for public purposes. 

That bill was enlarged by the act of 1891, which provided that 
where the lands were mineral lands, or where they were embraced 
in forest reserves, or Indian reservations, or military reservations, 
lieu lands of like area were granted to the State. 

In 1903 the question arose as to the right of the State to have the 
listing proceeded with, on the ground that where the lands were 
grants by townships, in some instances, the State had received more 
land than it was entitled to. In other words, if the sixteenth sec- 
tion was lost to the State, or in case where the township was a frac- 
tional part, where we obtained more land than we were entitled to 
put into a particular township, the department held that until we 
returned that no further listing should be proceeded with. 

Legislation was passed by me State legislature providing for this 
adjustment, and the attorney general of the State and myself came 
on here and we reached an agreement with the department to the 
effect that as soon as the State settled with the oepartment they 
would proceed with the listing. 

There were about 12,000 acres which had been certified since 1877, 
and about 18,000 acres prior to 1877. 

Mr. Lenroot. Do you mean altogether, or erroneously certified? 

Mr. Kingsbury. Erroneously certified. 

Mr. Taylor. You mean you had that much more land than you 
had a*r^ht to have ? 

Mr. Kingsbury. In particular townships; the State was entitled 
altogether to 450,000 acres, and that many were erroneously certified 
to tne State. 

In 1908 the department said they would proceed with the listLag of 
land as soon as a patent was granted to the United States. In 1909 
we presented a patent for 12,000 acres, but in the meantime, iii 
checKing up this grant it was determined that there were other over- 
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certifications. In 1909 they said they would proceed with the listing, 
withholding from certification a sufficient amount to protect the 
interests oi the United States. 

So they proceeded with the listing of the land for a short time, and 
then the department found it would be advisable to examine the 
selected lancl to see whether it contained any mineral land. 

So an appropriation was made, secured through the efforts of the 
State, for an examination of the land. They listed about 30,000 or 
40.000 acres. 

In 1911 when Mr, Fisher came in as Secretary of the Interior he 
thought that the United States had not any right to hold up any 
particular selections, and that no further listings would be made until 
the entire question as to the overcertifications was adjusted. 

In the agreement reached in June, 1911, it was provided that the 
land office would immediately proceed with the listing of selections 
as soon as the legisktunss oi tne State of California passed an act 
providing for the adjustment. In the year 1910 there was a special 
session of the legislature, and that legislation was passed, and the 
department proceeded with the listing of the land. 

Some people in California claimed some of the land that the State 
had offered to the United States in exchange, and protested to the 
department. 

The Chairman. You mean settlers ? 

Mr. Kingsbury, In several cases. 

The Chairman. Through purchase ? 

Mr. Kingsbury. No; tney made application to the State for the 
land, claiming the land had not been offered to the United States, 
and in 1911 we came on here and argued against that protest. 

The Chairman. I have a letter here from the department which 
says they were purchased from the State. 

Mr. Kingsbury. Whose letter is that? 

The Chairman. That is Secretary Lane's letter. 

Mr. GiLLETT. I think he means a different class of land. He means 
those parties who applied to the State under State laws. 

The Chairman. Tne letter seems to say there are about 7,000 acres 
that were sold in that way. 

You are dealing with the proviso in section 3 ? 

Mr. Kingsbury. I was referring to the claims for the land which 
the State had offered to the United States. The people protested 
against the listing of the lieu lands, because they claimed those lands 
were not the lands which the State had offered to the United States 
in exchange. We came here on the 1st of July in 1912 to argue the 
matter in regard to the protest, and it was taken under advisement. 

Mr. Taylor. By whom ? 

Mr. Kingsbury. By the Secretary of the Interior. Nothing fur- 
ther was done until we had a report from the Commissioner of the 
General Land Office to the Secretary of the Interior calling attention 
to the question in regard to the right of the State to make these 
exchanges, and it was suggested that no further listings should be 
made until there was some remedial legislation passed, or.imtil there 
was a decision of the Supreme Court in regard to the matter. 

Last October we came on and asked the Secretary of the Interior 
if he would assist us in the matter of remedial legislation, so that 
the suspension of the lieu-land grants could be removed and the 
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listing proceeded with, and he said they would present legislation to 
remove the suspension. 

In this bill it is provided ''and all selections heretofore made'' 

The Chairman. Where are you reading from ? 

Mr. Kingsbury. I am reading from section 1, page 2, line 8. 

The Chairman.* A part of section 1 ? 

Mr. Kingsbury. Yes; line 8, on page 2. It says: 

And all selections heretofore made and approved under said grants and in accord- 
ance with said act of Febniary twenty-eignth, eighteen hundred and ninety-one, 
if otherwise lawful, are hereby ratified and confirmed; that all pending and unap- 
proved selections heretofore made under said grants and in accordance with said 
act, if found otherwise regular, and for lands subject to selection at date of approval 
may be approved under the provisions of said act. 

We selected some of the lands 30 years ago, and they have not 
been acted upon bv the department. They were vacant pubUc lands 
at the time we selected them, and were subject to selection by the 
State. 

This word '^approval" relates to the time the department may 
take this list up to see whether they should give the land to the State, 
and if it is found then that since we selected those lands many years 
ago when they were vacant — if it is found that they are not subject 
at this particular date to selection — all those selections will be can- 
celed. That is what we want changed. We desire to have this 
wording changed from '* subject to selection at date of approval' ' to 
^ ^subject to selection at date of selection,'^ because at that time they 
were subject to selection, when the State was entitled to them. 

Mr. Raker. How much land is involved in the State of California 
in this exchange ? 

Mr. Kingsbury. I think it is about 320,000 acres. 

Mr. Raker. How much is involved in which there is a conflict 
between the various applicants? Have you any idea in regard to> 
that ? 

Mr. Kingsbury. No; I have not. 

Mr. Taylor. How much land is involved that would be injuriously 
affected by this proviso ? 

Mr. Kingsbury. Seventy thousand acres that have been included 
in forest reserves since we selected the land. I do not know how much 
more. 

Mr. Taylor. Is there any way of telling how much more there is ? 

Mr. Kingsbury. No; it would take months of searching of the 
records. There are 70,000 acres, anyway. There is not much out- 
side of the forest reserve.* It could not be ascertained very easily. 

Mr. Taylor. Is there any question as to the oil or timber or naval 
reserves of power sites ? 

Mr. Kingsbury. A considerable amount of this land has been with- 
drawn, and the act of 1910 authorizes the President to withdraw the 
land under certain conditions. 

Mr. Taylor. Is it timbered land ? 

Mr. Kingsbury. Some of it is timbered land that is withdrawn, 
but there is nothing in any of the laws that provides for the with- 
holding of these lands, because they are timbered lands, in reference 
to the lands selected by the State which were vacant lands. 

Mr. Taylor. What is the attitude of the department in regard to 
the attitude of the State of California on this matter as to the justice 
of your protest ? 
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Mr. Kingsbury. I have not had a talk with the Secretary 

Mr. Taylor (interposmg). What were you talking about when you 
were talking to Secretary Fisher and Secretary Lane ? 

Mr. Kingsbury. We were talking about the matter of this wording 
in reference to the use of this word '* approval.'' W© wanted to have 
that changed. 

Mr. Taylor. I am asking if they approve of your position? Do 
they think it is a just one? 

Mr. Kingsbury. I have not talked with the Secretary on that 
particular point. We were to have had a hearing with him this 
afternoon. 

Mr. Taylor. I have been trying to get at what you have had 
these other hearings for — these nearings you had two or three years 
ago. 

Mr. Kingsbury. There was no question as to the right of the 
State to the land at the time. The question has only lately arisen 
since this bill was prepared. We never knew the matter was ques- 
tioned in any way as to the right of the State. 

Mr. Taylor. Why did they not confirm the title; why did they 
not close up the matter here years ago ? 

Mr. Kingsbury. I do not know. 

Mr. Taylor. Why have they been waiting 30 years ? 

Mr. Kingsbury. A lot of them were pigenholed, and no one was 
here to pull them out of the pigeonholes. 

The Chairman. There is a paragraph in this letter of the depart- 
ment in reference to that. 

Mr. Lenroot. Mr. Taylor was asking you what you talked to the 
Secretary of the Interior about, and you say you were talking about 
the contract. I suppose Mr. Taylor wanted to know what the atti- 
tude of the Secretary was. 

Mr. Taylor. That is what I wanted to get at. Was there any 
controversy about it ? 

Mr. Kingsbury. I did not have any discussion with him in regard 
to this biQ. 

The Chairman. The legislature of the State has passed an act rati- 
fying certain grants ? 

Mr. Lenroot. If this language should remain in the bill, do you 
think that the State of California would be entitled to select ()ther 
land? 

Mr. Kingsbury. The law of the State provides that when the State 
is entitled to indemnity anyone in the State can make application to 
the State for the indemnity land. Then the surveyor general of the 
State sends the selections to the local land ojEce, if the land is vacant, 
and the register certifies that there is no adverse claim to that of the 
State. Then the selection comes on to Washington and is pending 
before the department awaiting action. Those selections are tied up 
for jears. Then the department examines them and if the land is 
subject to selection and the State is entitled to indemnity the lands 
are listed. We sell the land sa soon as they make application for it. 

The State law provides that when the acceptance is received from 
the register of the local land office, showing that the land is vacant, 
the State issues a certificate of purchase for the land, and the State 
law also provides that the certiQcates of purchase are transferable by 
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deed or assignment, and the original purchaser ha3 sold the lands in 
many cases. 

M!r. Lenboot. Do I understand that the State of California has 
been seUing and individuals have been buying the indemnity selections 
when it has been found that the matters have been held up by the 
department and the department has refused to issue proof of the 
selections ? Is that the situation ? 

Mr. KiNGSBUBY. That law was passed, and those lands were sold. 

Mr. Lenboot. That was the situation a good many years ago. 
What has been the situation during the past five, or ten, or a dozen 
years? 

Mr. Kinosbuby. The State has continued to make selections. 

Mr. Lenboot. And the purchasers have taken the land with 
knowledge 

Mr. KiNGSBUBY (interposing). No; there is no knowledge. 

Mr. Lenboot. There is notice, certainly ? 

Mr. KiNGSBUBY. No; because the department has always recog- 
nized the right of the State to make reselections, and has listed hun- 
dreds and thousands of acres to the publicrland States, and attorneys 
who have practiced before the department have known the rule of 
the department that the land would be listed, and they have advised 
people that the certificates of purchase were good, and that it was 
only a matter of time before the land would be listed. 

Mr. Lenboot. If there was any legal question, of course, the lists 
were not approved, so did not the purchasers take with notice of any 
complication that might exist ? 

Mr. KiNGSBUBY. No; because they dealt directly with the State. 

Mr. Lenboot. The State knew, oi course, that there were compU- 
cations, otherwise it would not be here, by its officials, asking for 
legislation. 

Mr. KiNGSBUBY. This matter wa^ not brought up until 1912, and 
then we did not know anything about it until we saw, in a report in 
1914, that those selections would not be listed until the question of 
the right of the Secretary to make the lists had been settled. 

Mr. Lenboot. Is it true that the State of California would be 
willing to proceed under existing law without any new legislation ? 

Mr. KiNGSBUBY. We would, but the department says that until 
there is legislation 

Mr. Lenboot (interposing). I understand, but I mean would the 
State be willing to proceed under existing law ? 

Mr. KiNGSBUBY. That is what the State wants to do. 

The CHiyjBMAN. There is a paragraph in the letter of the Secretary 
which I think answers the question you are asking. The letter of 
the department says: 

Section 3 of the bill is confirmatory and is designed to permit the api)roval and 
passing of title to the States of indemnity selections heretofore made in lieu of sur- 
veyed school lands in forests or other permanent reservations. It is particularly 
important to the States which have made such lieu selections and to those who have 
purchased the selected land from the States in anticipation of the consummation of 
the exchange. The reason for inserting in the proviso to section 3 the clause reftpect- 
ing an agreement between the Secretary of the Interior and the St-ate of California 
is briefly as follows: School sections in place approximating an area 7,000 acres were 
believed to be within the limits of certain private land grants in the State of Cali- 
fornia, and on the basis thereof the State secured lieu lands. Subsequently, upon 
final survey of the private grants, it was found that the sections in place in fact lay 
outside of the grant limits, and the State, assuming that it owned the same, proceeded 
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to dispose of the same to private individuals. In actjusting the school grant to the 
State of California this fact was disclosed, and the State, in order to protect the pur- 
chasers of the land in place and to make reparation for the unauthorized sale of the 
sections in place, whicn in fact were not State lands, entered into an agreement with 
the Secretary of the Interior in 1912 to select the said sections in place, aggregating, 
as stated, about 7.000 acres, in lieu of school sections within national forests. The 
entire matter of adjustments between the State and the United States has been ratified 
by the Legislature of the State of California, and should this measiu-e become a law- 
it is important that in order to entirely straighten out the matter the clause just 
described be included. The situation is limited to the area described and is present 
nowhere else. 

Mr. Kingsbury. That is only one phase of the situation. 

The Chairman. What are the other phases of the situation? 

Mr. Kingsbury. That refers to the States' land, for which the 
States have selected indemnity. That is one phase of the adjustment 
of the school grant that was put in. It says: 

That as to all surveyed or unsurveyed sections in place granted or reserved to the 
use of schools and included within national forests it shall be lawful for the State in 
])ursuance of an agreement, either prior or subsequent hereto, between the State and 
the Secretary of Agriculture to relinquish its claim, right, and title thereto and select 
in lieu thereof other unappropriated nonmineral lands of approximately equal value 
designated by the Secretary of Agriculture and lying within the present boundaries 
of any national forest or forests within the State wherein the exchange is to be made ; 
that upon the consummation of the exchange herein authorized and its approval by the 
Secretary of the Interior the President of the United States is authorized to eliminate 
from such national forest the lands so selected for and on behalf of the State: Provided^ 
That the lands granted in place to such State or Territory and surrendered under the 

Erovisions hereof shall, upon the approval of the indemnity or exchange, revert to and 
ecome a portion of the national forest wherein located, subject to all the laws, rules, 
and regulations thereto applicable. 

This agreement we entered into in 1911 provided that the State 
should select these lands that were excluded from Mexican claims by 
the United States under the act of 1877, and we were to supply school 
sections in forest reserves as a basis for that grant. If the bill went 
through as it was, the States could not do that. That was the idea of 
that provision. 

STATEMENT OF HON. JOHN M. ESHLEMAN, LIEUTENANT GOV- 

ERNOR OF THE STATE OF CALIFORNIA. 

The Chairman. We will now hear Lieut. Gov. Eshleman. 

Gov. Eshleman. Mr. Chairman, I am not as fiamiliar with the 
details of this matter as Mr. Kingsbury, but I am very familiar with 
the general controversy, and I think I can state the reason for our 
objection to the language ^ 'for lands subject to selection at date of 
approval. '^ We want it to read, '^subject to selection»at date of 
selection.'^ 

As Mr. Kingsbury has said, sometime ago it developed that the 
State of California, although not having received from the United 
States, we think, all the school lands to which it was entitled, still 
had, in some townships, received more than two sections. 

Now, Mr. Chairman and gentlemen, I want to emphasize this point. 
Our selections were not approved. The Government's position at 
that time was this, they saia those must be fixed, and therefore they 
refused to approve our selections on that ground alone, not that 
the selections were not valid, not that they were in forest reserves, 
not that we had too much land in the aggregate, but that in certain 
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townships in California we had taken too much land. I want to 
emphasize that point. 

The State went ahead just as it had before, on the assumption that 
these selections would be considered valid by the Government when 
this objection was removed, it being the only objection that was 
advanced, and so the State proceeded just as it had before to the 
selection of the lands under the original grant of 1853, and the lieu 
land statute of 1891. The State proceeded to the selection of these 
lands from any unappropriated public lands within the State of 
Cahfomia, and we proceeded, in our legislature, to straighten out this 
controversy with tne Federal Government, by paying to the Federal 
Government a certain amount of money, $24,000, and returning certain 
acreage to the Government, about 12,000 acres. 

While this was pending and being held up for this sole reason, 
selections had been made on the theory that they would be approved 
when the objection was removed, and the a^eement was made with 
with the Secretary of the Interior that this would be done. The 
attorney general of the State, Mr. U. S. Webb, says this is true, and he 
wants to come on and appear before the committee in connection 
with this matter, if the matter is still held up. 

Now, the Government shifts, and it says that this selection, if it 
happened after they were made, although valid when made, shall be 
hela up for the reason I have stated, and we can not get them. That 
is a reason that did not exist at the time of the selection, because none 
of the lands were in the forest reserve at the time the selection was 
made. Against none of them was there a single objection, except 
the one I have stated, and because of the delay attendant upon the 
settling of this matter — manj^ attempts are made in Congress and 
in the State legislatures to settle things of this sort, and that takes 
time, as you know — on account of that delay which was attendant 
upon the settling of this controversy, forest reserves were placed upon 
some of the lands, amounting, I think, to about 70,000 acres. 

Mr. SiNNOTT. You do not warit forest reserves to interfere with the 
selections? 

Gov. EsHLEMAN. No. The forest reserves having been created 
subsequent to the selection, which selections were made before that 
time and had theretofore been approved by the Federal Government, 
and under the exact terms of the law, we say that the creation there- 
after of a Federal reserve is not a reason for denying us these lands, 
which have now passed to private individuals, over and over again. 

Mr. Lenroot. 1 would like to ask you a question in that connec- 
tion. Supposing in this selection it would be admitted at the date 
of selection the lands were not known to be mineral or oil lands, but 
since that time that fact has become known, what would be the situ- 
ation in that case? 

Gov. EsHLEMAN. If there was any such land, I do not know about 
it. There are some selections within the limits of oil withdrawals, so 
I am told. But I do not know where a single acre is located. 

Mr. Lenroot. What is your view as to what the situation would 
be in the case I have cited ? 

Grov. EsHLEMAN. My vicw is that the State of California stands 
in a httle bit different position than an individual before the Federal 
Government. If the State selected lands without any knowledge at 
the time that they were of such a character, and was proceeding under 
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a system that was approved at that tune, it should not be denied the 
right of approval because of something that happened thereafter. 

I have not studied this particular phase of the matter in regard to 
oil lands, because I have no knowledge that any of it was in the oil 
land country. I understand from the representatives of the depart- 
ment that where these lands are forests or power sites, they wanted 
to keep them. 

Mr.' Lenroot. Under the existing law the right of the Government 
to make the determination of the mineral character exists not only 
at the time of selection, but up to the time of approval, and with ihe 
amendment you propose the Government would be deprived of that 
right ? 

Gov. EsHLEMAN. Looking at it from the other aspect, it seems 
hhat this is the situation: In 1853 the Government of the United States 

granted in aid of schools in the State of CaUfoniia certain lands, and 
ecause of the failure of the Government to be able to dehver those 
lands, in 1891 we passed the heu-land statute, allowing the govern- 
ment of the State of California to select from the unappropriated 
public lands of the United States in California, wheresoever located^ 
any land. Of course, as between the State of California and the 
United States Government there can be no monopoly interest. 
Therefore it seems really too bad that we can not carry out contracts 
that we have made under the law. 

The Chairman. Right in line with what you are saying, I want to 
ask you what amount of these lands are owned by the Federal Gov- 
ernment and what part are in private ownership now that would be 
affected by this bill. 

Gov. EsHLEMAN. I cau uot tell vou in regard to the details. 

The Chairman. Is not the development of a good deal of it in pri- 
vate ownership, and in that case, the rule just laid down would not 
be applicable, would it ? 

Gov. Eshleman. I am not famiUar with what the Federal Govern- 
ment has a right to do under those circumstances. But the lands 
are selected and sold by the States to private individuals. 

As far as the State of California is concerned, it has divested itself 
of any right whatever to the land, and therefore, if anybody is going 
to lose it will be the private individuals. What right the Govern- 
ment has to go after a private individual, if it were held that the 
Staters selection should be approved, I do not know. That is some- 
thing that I, if I were a member of this committee, would want to 
be informed about before I passed upon that particular matter. 

Mr. Lenroot. It would not have any right to approve or disap- 
prove the selection of the State. 

Gov. Eshleman. It would not have any. There are only 70,000 
acres in this matter, but there are 450,000 acres coming to the State 
of California yet. These 70,000 acres were open to selection at the 
time they were selected. They woxdd have been approved but for 
the intervention of the objection I have outlined. 

Secretary Houston has written a letter on this subject wherein he 
states to Senator Myers, the chairman of the Public Lands Com- 
mittee of the Senate : 

Within the past few days attention has been called to the fact that some of the States, 
particularly the State of Caliiornia, have already sold or otherwise encumbered lands 
which were Included in lists of selection otherwise regular, which lands were subject 
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to selection at the date of filing of the lists, but have since been included within 
national torests, and are therefore not subject to selection at the present time. The 
disapproval of such lists would obviously be embarrassing to the States and might 
result in considerable hardship and injustice to innocett third parties. This depart- 
ment therefore suggests that to meet lliis situation the bill be amended by inserting 
after the word "approved," line 4, page 4, the folio wing; 

"Together with selections otherwise valid where subsequent to the filing of the lists 
the lands selected were withdrawn for national forest purposes and sold or otherwise 
encumbered by the State, when in the opinion of the Secretary of Agriculture this 
will not be prejudicial to the public interests.'' 

Mr. Raker. What is the date of that letter ? 

Gov. EsHLEMAN. This is a copy of the Secretary's letter, and the 
date is not on it. 

Mr. Raker. What bill does it refer to ? 

Gov. EsHLEMAN. It Fcf CIS to Senate bill 2380. 

The Chairman. Is that a letter from the Agricultural Department 
to the Interior Department? 

Gov. EsHLEMAN. That is a letter written by Secretary Houston, 
Secretary of Agriculture, addressed to Senator Myers, the chairman 
of the Committee on Public Lands of the Senate. 

We talked with the Secretary very recently, and his language 
points our our difficulty. The State of California has not a dollar 
of interest in this matter unless these people can come back on the 
State. But the State has made contracts, and has kept on making 
contracts under a course that had been approved from tne early days, 
and which was only stopped because of an objection, which we did 
our level best to get rid of, and now the Government says that it 
happened that our lands were valuable, and therefore it is going to 
reserve them. That may be a strong statement, but it looks as if 
it was true. 

Originally they granted to us the sixteenth and the thirty-sixth 
sections. 

It was not the fault of the State that we did not get the sixteenth 
and thirty-sixth sections; it was because the sixteenth and thirty- 
sixth sections by reason of the action of the Federal Government 
had been so displaced that the Federal Government could not have 
conveyed them to us. 

Is it not to be presumed that th,e land to be exchanged for the 
land of the sixteenth and thirty-sixth sections would be, on the aver- 
age, of the same character of land as the sixteenth and thirty-sixth 
sections ? If it had happened that a few of these sections were oil 
land and a few were timoer land, can it be said we would have gotten 
less in the oririnal grant? 

The State of California sold the land for $2.50 to the men who own 
it as oil land to-day. But it happened that the sixteenth and thirty- 
sixth sections turned out in some instances to be valuable. 

My position is 

Mr. jLenroot. There is just one distinction, so far as indemnity 
land is concerned, and that is, if it was mineral in character, you were 
not permitted to select those ? 

Gov. EsHLEMAN. Of coursc, if the State committed a fraud, if it 
went out on its quest to get indemnity lands that were highly valuable 
for power sites, or as timber sites or for oil purposes, of course, that 
would be a different situation, Mr. Lenroot. But these are the 
average lands. As I have said before, I do not know where a single 
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foot of the land is located and I did not know I was going to come 
before the committee to-day. 

The Chairman. Before you leave that, I want to ask you one 
question. You stated that the State hjad no interest in it, only in so 
fai* as the purchasers might come back on the State. Will you 
elaborate on that ? Has the State sold all these lands ? 

Gov. EsHLEMAN. I do uot know. 

Mr. GiLLETT. The State has sold this land to citizens as far back 
as 25 years ago, and has' received the money and put it into the 
school funds and used it. 

The Chairman. All the time without ajiy approval. 

Gov. Eshleman. The point is this, that there are only 70,000 acres 
in this matter, and there are 450,000 acres still due. Seventy thou- 
sand acres were open to selection at the time of selection, have since 
that time, by the subsequent creation of forest reserves faljen into 
territory that is not now subject to selection, and territory that the 
State, of course, would not* permit to be selected, if they were 
selected now. 

Proceeding as it always had, the State selected these lands, and 
after the selection of the land, went ahead with the disposing of the 
lands. They selected the lands, and the laws being plain thought 
that if they were unappropriated public lands they had a right to 
select them, and the State having selected them, goes ahead and sells 
them. It is just a pure formality for the Government to approve 
them. 

Mr. TjENroot. Except as to their mineral character ? 

Gov. Eshleman. If there had been anv fraud 

Mr. Lenroot (interposing). It does not require fraud. A home- 
steader might, in the utmost good faith, settle upon mineral lands. 

Gov. Eshleman. These lands were supposed to be of a certain 
character, and they were the average lands in each township, wherever 
those townships were — I am talking about the equity of that partic- 
ular proposition — wherever those sections were. 

Mr. GiLLETT. I^nless thev were known to be mineral at the time 

ft. 

ot the survey. 

Mr. Raker. You say there are about 450,000 acres of this selected 
land that has not been approved? 

Gov. Eshleman. About 320,000 unapproved, I understand. 

Mr. Raker. And included in those 320,000 acres there are about 
70,000 acres that have been selected since the selections which are 
included within the forest reserves? 

Gov. Eshleman. That is the amount, as I have been informed. 

Mr. Raker. Therefore the approval of the entire 320,000 acres has 
been held up in the department ? 

^ Gov. Eshleman. I do not think the department takes the posi- 
tion — there is nothing being approved at the present time. 

Mr. Raker. I assume the 320,000 acres are unapproved at the 
present time? 

Gov. Eshleman. Everything is tied up. 

Mr. Raker. These 70,000 acres within the forest reserve were 
selected acre for acre, with no regard to its value ? 

Gov. Eshleman. No. 
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- Mr. Baker. Is it your theory that these parties who exchanged 
their claims within the forest reserve should have the land that they 
selected in lieu of the land in the reserve ? 

Gov. EsHLEMAN. I havc not a thing to say about private parties, 
'Mr. Kaker. I am asking you in order to find out whether you 
think legislation should cover that feature ? 

Gov. EsHLEMAN. I say the State of California has a right, and the 
attorney general wires me there was an agreement with the Secretary 
of the Interior, and the attorney general of the State wants to come 
here and present the matter if it is necessary that that should be done; 
the attorney general informs me that there w&s an agreement with 
the Secretary of the Interior to the effect that if we didcertain things 
in the legislature, which we have done, then the Department of the 
Interior would go ahead and list these lands and the attorney general 
desires to present the contractural featiure of it if necessary. 1 have 
just had a telegram from the attorney general. 

Mr. Mays. Ma^ I ask how the fact that you happened to get too 
much land gave rise to this difficulty i 

Gov. EsHLEMAN. The surveyor general can tell you about that 
better than I can. It was the fault of the Federal Grovemment. 

Mr. Kingsbury. The land was sold to private citizens, and it was 
the same land as the basis for indenmity, and in many instances it 
turned out that the State got 1,280 acres where it was only entitled 
to 640 acres. 

Gov. EsHLEMAN. There was a mistake, but there has been no 
great difficulty in straightening that matter out. 

The situation we find ourselves in is that haying proceeded under 
the course that had theretofore been approved, we now find that 
that course has only failed to be approved by the Government because 
of a certain thing that was done. 

1 would like to read to the committee a telegram I have received 
from the attorney general of the State, because, as I say, I do not 
want to mislead the committee into the belief that I know about the 
details of this matter. I have, however, been familiar ever since 
I have been connected v/ith the State government, with the general 
issue, the vital issue as I have outlined it, and the Federal Govern- 
ment now takes the position that it develops if the lands selected 
are valuable, it shall nave an option of saying whether we shall get 
those lands or not. I feel sure that the matter will be considered 
very carefuUy and wisdy, but it seems to us as being a matter 
between the State and Federal Governments that the intent of the 
original law and the intent of the agreement and arrangements 
made with the Secretary of the Interior should be carried out. I 
have received this telegram from the attorney general, and I will 
say that Mr. Webb was here at the time the agreement was entered 
into, and I am sure he wiU be able to substantiate any statement 
he may make here. This is the telegram which has been received 
from tne attorney general: 

San Francisco, Cal., February 14i 1916. 
W. S. Kingsbury, 

1401 Fairmont Street NW,^ Washington, D. C: 

OaHfomia entered into an agreement with the Government through the Interior 
Department whereby all lieu selections whether within or without forest reserves 
were to be approved, if found regular. As a condition, performance on the part of 
the State required special legislation, and the approval of the governor. This was 
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done and as a consideration 12,000 acres of land were conveyed bv the State to and 
accepted by the Government and about $23,000 in money was paid by the State and 
accepted by the Government. In short all things required at the hand of the State 
have been done. The State has performed. If committee is disposed to disr^ard 
this contract, I should like oi>portunity at a convenient future date to dbcuss with 
them the State's contractual rights as well as the equities resulting from such per* 
f ormance . We are asking nothing new . We desire that only which has been delivered 
to other States and to which we are entitled and for which we have paid. 

U. S. Webb, Attorney General, 

That, briefly, is our contention, that the date of selection instead 
of the date of approval should be put into the bill. The Secretary of 
Agriculture agrees that the language as it stands is not proper, but 
suggests that the matter be left to the discretion of the Agricultural 
Department, as we understand it, one of the contracting parties, to 
determine when they will perform the contract. His suggestion is 
much better than the bill as it stands, but we believe that masmuch 
as these selections would have been approved in due course without 
any question, and that this difficulty has nothing to do with the 
reason for not approving them now, therefore it is too late to advance 
this reason or to urge this reason on the part of the Federal Govern- 
ment for not approving the selection. 

Mr. SiNNOTT. How is the matter of the control of the mineral fields 
to be disposed of ? 

Gov. EsHLEMAN. I will havc to leave that to somebody else, I do 
not know where an acre of this land is located. 

Mr. Lenroot. Have you a copy of the withdrawal of 1910, or the 
proclamation ? 

Gov. EsHLEMAN. You mean the forest reserve? 

Mr. Lenroot. That is not all, is it ? 

Gov. EsHLEMAN. I havc not a copy of that here. 

Mr. Raker. The same objection would apply to the language used 
in section 3 as applies to the language used in section 1, would it not ? 

Gov. ESHLEMAN. YcS. 

Mr. Raker. In section 3 it says: 

Whereby the State relinquished its title to surveyed school lands in forest or other 
permanent reservations in lieu of lands elsewhere are hereby ratified and confirmed, 
and all pending and unapproved exchanges of like character, if otherwise regular for 
public lands subject to selection and date of approval may be in similar manner adju- 
dicated and approved. 

There will be the same objection to that ? 

Gov. EsHLEMAN. The language in the biU shuts out the 70,000 
acres. No one desires to do that; the Secretary of Agriculture does 
not desire to do that. 

Mr. Lenroot. Would it be satisfactory if this was limited to cer- 
tain selections for forest reserves or any land that might have other- 
wise been withdrawn. 

Gov. EsHLEMAN. As far as I am concerned it seems to me that 
covers most of it, but I am not sufficiently familiar with the details 
to fully answer your question. I know it would cover a lot of it. 

Mr. Finney. A few selections have been withdrawn for petroleum 
reserves. Under the law of July, 1914, those selections which can 
be passed upon are now within the reservations of the United States. 
Of course, we do not object to any amendment which would ratify 
and con&m the right in any of those selections. 
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Grov. EsHLEMAN. I have said we are willing to let the law stand 
as it is. 

Mr. Finney. There are some others in water-power sites. But 
they are taken care of in the pending water-power bill, and we shall 
object to any amendment to ratify those, but not any other restric- 
tions. 

Gov. EsHLEMAN. Perhaps the Secretary of Agriculture would 
agree to a reservation of things of that sort. 

Of course, I can not speak of any private claims because I am not 
here for that purpose. I am not here directly or indirectly in behalf 
of that. I am speaking for the right or the power of the State of 
California to carry out contracts which have in good faith been 
entered into, and, as the Secretary says, we are embarrassed by 
reason of the fact that we have pursuea a course that had alwavs 
been approved, and which we had no reason to feel would not be 
approved if we straightened out the only objection that was made. 
Having straightened out that objection, we nave now another one. 
It seems to me a State should receive more consideration than private 
individuals in the broad aspect of the case. We can not carry out 
contracts which we had a right to believe we could carry out. 

Mr. SiNNOTT. Do you know whether the State is seeking lands 
which the Government claims are mineral or which have oil in them ? 

Mr. Finney. We do not know of any such case in California. 

Gov. Eshleman. We would not thmk of doing that. 

STATEHEITT OF MB. A. M. THOMPSON, OF PITTSBUBGH, PA. 

The Chairman. Mr. Thompson, if you desire to make a state- 
ment in regard to this matter we will be glad to hear you now. 

Will you please give your name, and state who you represent and, 
where you reside ? 

Mr. Thompson. My name is A. M. Thompson; I live in Pittsburgh, 
Pa. 

The lumber company I represent is a Minnesota corporation. It" 
has timber propertv in Minnesota, and went to California in 1902 
and bought sometning like 22,000 acres of timber, intending to 
operate Siere. It happens that about 4,000 acres of that land is 
what is known as the lieu land. 

Their circumstances having somewhat changed, two or three years 
ago they sold or attempted to sell the whole of their California hold- 
ings, and when the titles were being passed they could not make title 
to so much of the land there as was included in the lieu lands, but 
they did convey all the balance of their holdings there and were paid 
for them. During the latter part of the Taft administration in some 
way that I do not understand, because I am not familiar with the 
technicalities of this matter, some of the lieu land titles were made 
good, and they were passed under the original contract, and the 
company was paid for them. They have a certain period of time, 
which is rapidly running out, to make good their titles to the other 
lieu land. 1 think there are about 3,500 acres now remaining of their 
holdings. If they do not get title to them in the course of a year or 
more tney wiU pass out of their original contract, and they wul have 
these two scattered holdings there which will be practically valueless 
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to them if they can not pass under the terms of their contract; which 
covers the rest of the holdings. 

It was in 1902 that they got title to the lieu lands, supposing, they 
had a good title. A small part of it came directly from me State of 
California. The greater part of it passed through two or three hands- 
from the State of California before it came into the hands of the lumber 
company, but the title reaches back to the State of California.. 

Possibly one-fifth of the lieu lands after they were obtained from 
the State of California were embraced with the Government forest 
reserve, so if the bill which the committee has before it is passed in 
its present form, as I understand it, we will be able to make title and 
be paid for perhaps four-fifths or a httle larger fraction of our holdings 
of lieu land, but the balance of it will be tied up in the forest reserve. 

We, therefore, are in favor of the amendment which we understand 
some of the gentlemen representing the State of California have pro- 
posed, which will enable the State to make good its title to sucn of 
tiiese lands as are inside of the forest reserves, as well as those that 
are outside. 

But if the committee can not see its way clear to go as far as the 
State desires, it will confer some benefit upon us if the bill is passed 
in its present form, because that gives us something. 

Mr. Raker. Where are your lands located? 

Mr. Thompson. In the State of California near Susanville. Some 
of it, I think, is in the Susanville Forest Reserve. We went into it 
without anv knowledge of the difficulties that have since developed, 
thinking when we paid our money to the State that we would get a 
good title. These later developments have embarrassed us very 
much. 

The Chairman. Does the statement you have made serve both for 
yourself and for Mr. Nolte? 

Mr. Thompson. Yes. 

(Thereupon, at 12 o'clock noon, the committee adjourned, subject 
to the call of the chairman.) 
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Committee on the Public Lands, 

House of Representatives, 
Washingtonj D. C, February 29, 1916. 

The committee met at 10.30 o'clock a. m., Hon. Edward T. Taylor 
presiding. 

Mr. Taylor. The committee will please come to order. Mr. 
Ferris retjuested me to call the committee to order and proceed with 
the hearing this morning and hear those who desire to be heard on 
H. R. 8491. That is the lieu land bill. The hearings that we had 
on the 15th of this month are printed; part 1, in pamphlet form, 
you have before you, or can get them from the clerk. It is entitled 
'^Lands for educational purposes." That is a very good and sug- 
gestive title. There are about 80 pages of the former hearing. 

Unless there is some objection we will hear Mr. Tanner now for a 
few minutes before resuming the hearing on the Oregon-California 
land grant matter. Mr. Tanner, you may proceed. 

STATEMENT OF MB. W. V. TANNEB, ATTOBNEY GENEBAL OF 

THE STATE OF WASHINGTON. 

Mr. Tanner. Mr. Chairman and gentlemen, I did not come here 
prepared to talk about this bill. In fact, I did not know it was up 
until a short time before I came east, and consequently I am not 
advised as to the details concerning the exchange. It seems to me, 
however, that the bill in its present form is unfair to at least the State 
of Washington. 

Mr. Taylor. Will you tell us why ? 

Mr. Tanner. The States of Washington, North Dakota, South 
Dakota, and Montana were admitted under the act of 1889, which 
gave those States sections 16 and 36 in every township, whether 
surveyed or unsurveyed, with the right to select lieu lands where 
those lands had been sold or otherwise disposed of imder the laws 
of the United States at the time of the admission of the State. Now, 
as construed by the Supreme Court, that was a grant in presenti, 
and the State of Washington became entitled, upon its admission, 
to sections 16 and 36 in place. Two years later, in 1891, Congress 
passed an act providing for the selection of lieu lands where the States, 
lor various causes, had lost lands — that is to say, where they had 
been settled upon prior to survey, or had been included in Govern- 
ment reservations, or were mineral or fractional sections, the States 
were given the right to select lieu lands. 

Mr. SiNNOTT. Do you have in mind the decision rendered by the 
Supreme Court last week ? 

45068—16 6 81 
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Mr. Tanner. I have in mind the Oregon case. The Oregon grant 
was granted in futuri. The words were in futuri, not presenti, such 
as the Washington grant. 

Now, the forest reserves of the State of Washington include, I 
should say, roughly, a third of the area of the State. The Depart- 
ment of Agriculture recognized our moral claim, at least, to these 
lands, and we have arranged for an exchange of sections within the 
reserves for lands of equal area and value to be eliminated from the 
reserves in body, so that the State may get value for value, dollar for 
dollar, and acre for acre. 

Now, this act in section 4 requires that the State, as a condition 
precedent to consummating that exchange of forest lands, shall 
accept all of tne provisions of the act of 1891. There are included 
in the forest exchange approximately 500,000 acres — Mr. Potter says 
485,000 acres. In addition to that the State is entitled to select 
lieu lands of something over 200,000 acres, not under the act of 1891 
but under the enabling act; or it is entitled to those lands in place. 
Now, we do not think that the two propositions should be tied to- 
gether. We do not think, as a condition to consummating this 
Forest exchange — it is merely, as I say, an exchange of lands of equal 
area and equal value — we do not think, as a condition precedent to 
that, that we should be required to accept the act of 1891 and relin- 
quish some 200,000 acres of lands, because there are no lands in the 
State of Washington now that are worth $10 an acre, or anything like 
it, that could be used as lieu lands. 

Mr. Lenroot. You say that for 200,000 acres you are entitled either 
to select Jieu lands or have the lands in place. What proportion of 
that 200,000 acres are lands in place that vou might assert, title to ? 

Mr. Tanner. I am not advised as to the detailed figures, but the 
lands that we would be entitled to under the act of 1889 would be 
those settled upon prior to survey. We assert our rights to those 
lands. The settlers, of course, under the rulings of the Department 
of the Interior feel that they are entitled to them. I should say 
roughly there might be 50,000 acres of those lands. 

Now, there are the lands in reservations. Perhaps we will lose 
that, any^'^ay. There is some doubt as to our right to those lands 
in place. 

Mr. Lenroot. Hasn't the Supreme Court passed on that question? 

Mr. Tanner. It has not passed upon it, unless it was very recently. 
It has been a year or two since I have been over this subject. 

Of course, tne mineral sections we would not be entitled to in place. 
We would be entitled to the forest lands, I think, in place. There 
are fractional sections which, of course, we are not entitled to in 
place, I could not answer your question definitely. I am not 
advised as to the detailed figures. 

Mr. SiNNOTT. Have you read that decision rendered, that decision 
last week in the Oregon case? 

Mr. Tanner. I have seen it when it was announced. 

Mr. SiNNOTT. I was just wondering what bearing it had on this. 

Mr. Tanner. The words of the Oregon grant, like all grants prior 
to — I really believe the Washington grant was the first one — the 
Washington grant, says, ''Are hereby granted," and then says that 
they shall be entitled to lands whether surveyed or unsurveyed. Now 
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in the Oregon ^ant the words were a future grant; "shall be granted/' 
the same as aU the earlier grants. 

Mr. SiNNOTT. It does not attach until the survey is made ? 

Mr. Tanner. No; not \mtil the lands are surveyed. 

Mr. Dill. Your objection to this section 4 is what ? 

Mr. Tanner. I think it ought to be eliminated. If section 4 was 
modified so that we would not be required to accept section 1 as a 
condition as consummating the exchange imder section 2, it would be 
all right. 

Mr. Taylor. Have you prepared a substitute or an amendment to 
section 4 that in your Judgment would cure the ob]ectio^ that you 
make as to States like W ashington, that you claim received the grant 
in presenti, and yet would not affect other States ? 

Mr. Tanner. I have not prepared such an amendment, but it 
would be very simple, I think. 

Mr. Taylor. Can you suggest one to the committee ? 

Mr. Tanner. I suppose the committee would desire to require a 
State to accept section 1 by constitutional amendment — or section 
2 by constitutional amendment, as the case might be — and I think 
if section 4 were modified so that they might ratify or accept by con- 
stitutional amendment section 1 or section 2, in order to get the 
benefits of those sections, that would be satisfactory. 

Mr. Dill. What other States did you say were affected the same 
as Washington by this ? 

Mr. Tanner. South Dakota, North Dakota, Montana, and Idaho, 
that I know of. I think those are the States where the exchanges 
have been made. 

Mr. Dill. Are the exchanges anywhere near completed ? 

Mr. Tanner. I think that Mr. Potter will be able to tell you more 
about that. 

Mr. Potter (of the Forest Service). The examinations have been 
completed in South Dakota, Idaho, and Montana. In Washington 
we have examined about one-half of the lands. 

Mr. Taylor. Does any member of the committee desire to ask 
Mr. Tanner any questions ? 

Mr. Lenroot. I would like to ask one question. I do not imder- 
stand this very well. What is your objection to sections 1 and 2 
being made applicable ? It is optional with your State to take the 
benefits of it or not ? 

Mr. Tanner. Simply this, that our exchange, which is in process of 
consummation now — — 

Mr. Lenroot (interposing). Right there, let me ask you this. 
You claim that the department has a right to effect those exchanges 
with you? F e ^ 

Mr. Tanner. I think the department has the right, but the present 
agreement, under which we are working, does not contemplate that 
the department shall act without the authority of Congress. The 
present exchange involves 

Mr. Lenroot (interposing). Then it does involve — of course Con- 
gress will itself determine the equity of those agreements, subject to 
modification. 

Mr. Tanner. Of course, and the agreement recognizes that; but 
we do not think it is fair that in order to enable us to get 500,000 
acres of land from the forest reserve — land that we have lost by reason 
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of th6 establishment of the reserve — ^we do not think it is fair that we 
should be compelled to relinquish the 200,000 acres of land that we 
may obtain from some other source. We do not think those proposi- 
tions should be tied together. 

Mr. Rakeb. What is the status^ as you claim now, of the lands — 
that is, sections 16 and 36, in place, so far as the State of Wa^iington 
is concerned t 

Mr. Tanneb. The status is this: The Department of the Interior 
has construed the act of 1891 as applicable to the State of Washing- 
ton, and disregarded our claim to the sections in place. We have 
asserted opr claim to the sections in place and have carried it so far 
as to obtain a favorable decision in tne State Supreme Court, but it 
has not been carried out. 

Now, the State of Washington is confronted with this situation: 
It must either oust the settlers or it must lose its lands. That is the 
status of sections 16 and 36, settled upon prior to the survey. 

Mr. Rakeb. Prior to the survey ? 

Mr. Tanneb. Yes. We hesitate to bring suit against home- 
steaders who have obtained lands under the rulings of the Depart- 
ment of the Interior, but we do not beUeve this forest exchange 
should be held over us as a club to make us relinquish to the settler 
those lands, and we hope after this exchange is through, and we 
hope to get it through, we hope the Department of the Interior, and 
perhaps the Forest Service and the Department of Agriculture, will 
see the necessity of giving us some other lands somewhere to take 
care of our rights to these lands. 

Mr. Rakeb. There is no question as to sections 16 and 36 that is 
not involved in a forest withdrawal, so far as your State is concerned 
is there ? 

Mr. Tanneb. There is a question of whether we are going to oust 
the homesteaders. 

Mr. Rakeb. That is what I want to get at. Then the trouble with 
your State is as to the actual homesteaders on sections 16 and 36 in 
place, that are not within forest reserves, by virtue of actual settle- 
ment? 

Mr. Tanneb. That is one of our troubles, yes. 

Mr. Rakeb. And your contention is that if there is actual settle- 
ment upon it before the land was surveyed, of course you are entitled 
to an exchange to other lands in place ? 

Mr. Tanneb. The condition is under the enabling act we are en- 
titled to lands in place, and there is no such thing in the State of 
Washington as settlement prior to survey, because the enabling act 
gave us the lands, whether surveyed or unsurveyed. That is our 
contention, and we contend that we should not be compelled to 
relinquish that claim in order to get through this forest exchange, 
about which there is no question as to the fairness. 

Mr. Rakeb. Have you attempted to make your exchange for the 
land that was occupied ? 

Mr. Tanneb. We have attempted to make that exchange. 

Mr. Rakeb. And that has been denied by the department ? 

Mr. Tanneb. That has been denied by the department. 

Mr. Rakeb. Then in the forest reserve you have the same difficulty, 
that the department claims you can not exchange land in place since 
the reserve has been made ? 
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Mr. Tanner. We have no difficulty with the forest reserve ex- 
change. 

Mr. Lenroot. As to completing, it requires congressional action. 

Mr. Tanner. It requires congressional action for completion. 

Mr. Lenroot. Now, this 200,000 acres, does that mclude your 
claim for lands in place in Indian reservations ? 

Mr. Tanner. I think it does. I am speaking very roughly as to 
that. I think it includes that. My recollection is that our total 
deficiency is something Uke 730,000 acres. Now if 485,000 acres is 
in the forest reserves it leaves an excess of 200,000. I made it 200,000 
in order to be sure I was within the hmit. 

Mr. Raker. Does that proviso in the enabling act afifect you in 
anyway, that the sixteenth and thirty-sixth sections embraced in per- 
manent reservations for national purposes shall not at any time be 
subject to the grant ? 

Mr. Tanner. It affects us on Indian reservations and miUtary 
reservations, but there were no national forests at the time of tlie 
passage of the enabUng act. And that is the question that I sug- 
gested a moment ago about Indian reservations. It says that we 
shall not be entitled to lands in the reservations until the reserva- 
tions shall have been extinguished. The question is whether we are 
entitled to sections 16 and 36 in Indian reservations when they have 
been extinguished ? 

Mr. Dill. We are just about to open — at least we think we are — 
the Colville Reservation now. Is there going to be any effort made 
on the part of the State to assert a rirfit to the* sections up there ? 

Mr. Tanner. I do not think so. There has not been any effort 
made in the case of other reservations. 

Mr. Dill. Of course, there are Indian allotments strung all through 
those sections. 

Mr. Tanner. Yes. 

Mr. Lenroot. Is there anything in this act, Mr. Tanner, that 
would prevent you from bringing your particular proposition before 
Congress, and not taking part in the option given oy this act ? 

m*. Tanner. There is nothing in the act that would prevent it. 
The only thing is it would be very difficult to get legislation after 
this act is passed, and it seems to me that it is not a very serious 
amendment to this act to provide that the State — that section 1 
shaU not be applicable unless it is ratified by constitutional amend- 
ment; and section 2 shall not be apphcable imless ratified by con- 
stitutional action in the same State, accepting the proposition; so 
that in order to get the benefits of section 2 we wul not have to 
relinquish rights under the enabling act which are conceded by 
departmental construction of the act of 1891. 

Mr. Taylor. Would it not be well for you and the three Repre- 
sentatives here from Washington to confer together and draft some 
concrete proviso to this section 4, that you think would protect 
your rights, and let the committee pass upon it ? 

Mr. Tanner. I would be very glad to do that. 

Mr. Lenroot. I would like to have it submitted to the depart- 
ment for its report. 

Mr. Johnson of Washington. I have just sent to my office for 
a concisely written letter from an attornev who has taken up this 
matter. I have had a couple of hundred letters from settlers in 
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southwestern Washington in regard to it, and I would be glad to put 
this attorney's letter in to supplement Mr. Tanner's statement. 

Mr. Taylor. Can you, Mr. Johnson, give any more light on the 
subj ect ? 

Mr. JofHNSON. Just as soon as the letter comes down I will be very 
glad to read it to the committee. It is short and concise. 

Mr. Tanner. I will be very glad to prepare an amendment. 

Mr. Taylor. I think you should do that. Give us something to 
work on here; let us get your ideas as to what you think will protect 
your rights. Then I would also like to know — and I think the com- 
mittee would — as to how that would aflfect other States — ^where we 
would land on this matter if we undertake to put in a proviso for 
every State, how it would affect the rest of them. 

Mr. Dill. Do you not think it ought to be referred to the Depart- 
ment of the Interior ? 

Mr. McPhaul (of the Land Office). This is a very complicated 
proposition, and one that the Department of the Interior has given 
a great deal of study to. The bill was prepared by Mr. Proudfit and 
Mr. Finney, under the Department of the Interior, and Mr. Jones, 
First Assistant Secretary. It is an attempt on their part to strike 
out all of the difficulties that they have been contending with in 
the Ueu-land selections. 

Mr. Taylor. You think the Interior Department has carefully 
considered the questions raised by Mr. Tanner, do you ? 

Mr. McPhaul. Yes, sir; they have, because there is a great differ- 
ence of opinion as to "what the law is in that regard. 

Mr. SiNNOTT. Have the various States — the officials of the various 
States — been consulted in the matter? 

Mr. McPhaui.. A draft of the bill was sent to the different States, 
with an invitation for their criticism, and I have an idea that is the 
reason Mr. Tanner is here offering his criticism of the bill in behalf 
of the State of Washington. 

Mr. SiNNOTT. Have you heard anything from the officials in 
Oregon — approval or disapproval? 

A&. Potter. No, sir; I have not. 

Mr. Tanner. That is not necessary, because they are not affected. 

Mr. Raker. Will you just state, Mr. Tanner, in as concrete form 
as you can — and I know vou can do it — ^just what your people want, 
if anything, relative to legislation to straighten up the difficulties 
now existing in your State with regard to sections 16 and 36 and the 
adjustment with the Department of the Interior. 

Mr. Tanner. We want, first 

Mr. Taylor (interposing). Let me supplement what Judge Raker 
says. You understand it was suggested by Mr. Potter, and if this 
bill has been exhaustively considered and is really a departmental 
bill, and they have determined that this does full justice as near as 
possible to all these Western States, it would necessarily require a 
pretty strong, forcible, and clean-cut showing here in order to con- 
vince the committee of the justice of modifying the measure. I feel 
that you ought to present it here in a pretty succinct and clean-cut 
way, so that the committee will at least comprehend wherein you are 
being wronged in this matter. 

Mr. Tanner. I believe I can do that. 
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Shortly after the act of 1891 was passed the Department of the 
Interior — or the Secretary of the Interior — ruled that it was appli- 
cable to the States of Montana, North Dakota, South Dakota, and 
Washington. 

Mr. TAYLOR.. When was Washington admitted to the Union ? 

Mr. Tanner. In 1889. In other words, the Department of the 
Interior held that Congress had the right to, and did modify our grant 
in the enabling act. We contended, oq the other hand, that the 
enabling act and the admission of the State under it constituted a 
compact with the United States ; that we were entitled to the lands 
that they gave us in the enabling act, and that Congress was thereafter 
powerless to take those lands back and give us lieu lands in place of 
the sections as they were actually existing at that time. 

Mr. Taylor. Has that matter ever been passed upon by the 
Supreme Court of the United States ? 

Mr. Tanner. It has not. That conflict in ideas has continued to 
the present time. The department insists that the act of 1891 
modified the enabling act. We insist that it did not, and that we 
are entitled to the lands in place. We carried a case to the Supreme 
Court of the State and there obtained a decision that we were entitled 
to lands in place, whether surveyed or unsurveyed. 

Mr. Taylor. Has the Government appealed from that? 

Mr. Tanner. That was not a suit agamst the Government, it was 
a suit against a homesteader. The Government, on the other hand, 
brought suit to test the matter in the Federal court. They brought 
suit against one of the State's grantees to test the matter. Then we 
conceived the idea of an exchange. I came to Washington some two 
years rgo and spent the summer here, and the result was that we 
affected an excnange so far as the forest reserve lands were con- 
cerned — that is, we made a contract providing for the exchange. We 
could not do anything about any lieu lands, there being no available 
lieu lands in the State, to replace the other lands that we had lost by 
reason of the construction of the department; but we thought we 
would at least clear up the forest land situation, and an agreement 
was entered into and is now being carried out. 

Now, the Department of the Interior, in order to make this construc- 
tion that thej^ had placed upon the act of 1891, in order to support 
that construction, proposed this bill tying our exchange to the con- 
struction of that act. 

Mr. Dill. In other words, they proposed to have Congress declare 
their construction of it as the law ? 

Mr. Taylor. Or prevent you from making 

Mr. Tanner (interposing). Prevent us from making the exchange 
of lands of equal value and equal area in the forest reserve. They 
proposed to make us accept by constitutional amendment the 
department's construction of our grant, which we think is wrong, and 
which our court has held wrong, and so have other courts. 

Mr. Taylor. Have you taken any other steps toward testing that 
matter, carrying the case to the Supreme Court or getting any final 
determination tnat would possibly override the departmental con- 
struction ? 

Mr. Tanner. There is this case pending in the Federal court, brought 
by the United States to quiet the title to a section of land that it has 
issued a deed for. That case has been permitted to rest in the hope 
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that this exchange, and perhaps other exchanges, later ones, would 
clear up the situation. 

We hope some day to get' the Department of the Interior to rec- 
ognize the fact that we were entitled to these lands in place and that 
they will make some effort to protect the settlers tnat they have 
put on there, and that perhaps they will persuade the Secretary of 
Agriculture that he ought to give us some more lands from reserves 
to compensate us for our loss. We do not know whether we will be 
able to do that or not. We were not able to do it before. But we 
do not want to be tied up with this forest exchange now. 

Mr. Raker. If your contention is correct, why — ^what necessary 
legislation do you need in regard to the school sections ? • You have 
got the land. 

Mr. Tanner. It is a serious matter to oust homesteaders from their 
homes — a large number of homesteaders who have gone on there in 
the faith of the rulings of the Department of the Interior, even if we 
think those rulings are wrong. We would rather, if we could, take 
lieu lands somewhere, if we can get them. 

* Mr. Raker. You are making no contention — or do not desire any 
legislation, so far as the lands lying within the forest reserves are 
concerned ? 

Mr. Tanner. We desire section 2 of this act. 

Mr. Raker. For the purpose of exchange? 

Mr. Tanner. For the purpose of exchange, and we have no objec- 
tion to the passage of section 1 as to any other State, or the passage 
of it applicable to the State of Washington if we are permitted to 
complete our forest exchange without being tied to section 1 — ^without 
being compelled to accept the act of 1891. 

Mr. Lenroot. Isn't this about the situation: The purpose of this 
bill is to clear up this entire question and get it adjusted. What you 
really want is to get that part of it adjusted that is clearly for the 
benefit of the State of Wastiington, and leave the State of Washing- 
ton entirely free to assert its claim to lands which the department has 
held it has no title to ? 

Mr. Tanner. You slay for the benefit of the State of Washington? 

Mr. Lenroot. If you assume it is otherwise, they would not exer- 
cise the option. 

Mr. Tanner. It is for the benefit of the United States as much as 
for Washington. 

Mr. Lenroot. Yes; I did not mean there was no reciprocal 
benefit. 

Mr. Tanner. That is what we want; yes. We want to go as far 
as we can on a fair exchange, and of course I can not speak for the 
State of Washington, but I would say that if we can not get our 
lands in the forest reserve — lands of equal area and equal value 
without relinquishing 200,000 acres of other lands, that we had 
better not do anything at all, but insist on the lands in place. And 
I feel sure that some aay the United States will be very anxious to 
get us out of the forest reserves with our scattered sections, blocking 
logging operations. 

Mr. Taylor. In other words, your idea, Mr. Tanner, is personally, 
at least, that if this bUl can not be amended, you would hke to have 
the State of Washington exempted from the operations of it. 

Mr. Lenroot. They do not nave to accept it. 
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Mr. Tanner. It does not apply to us unless we accept it. But I 
do think Congress should permit us to make this exchange without 
relinquishing rights which we think we have, and which are not in 
any way related to the exchange of the forest reserves. 

Mr. Taylor. Has the State expended some money in surveys and 
in the work of carrying out the exchange ? 

Mr. Tanner. The State and the department together, I think, 
have expended something like $50,000. We bear hafi of the expense 
and the Department of Agriculture bears half of the expense. 

Mr. Raker. Now, as a matter of fact, where there was an occupancy 
of the sixteenth and thirty-sixth sections in Washington prior to the 
enabling act, or before it was identified, your State did make selec- 
tions of lieu land in place of that land, and your supreme court 
aJHirmed that selection and held that it was the mtent of Congress — 
although the act was a grant in presenti — that the other acts applied, 
and it really was the intention to permit the exchange where there 
was a settlement prior to the grant. That case was appealed to the 
Supreme Court of the United States, and in 190 U. S., page 189, 
the Supreme Court did confirm your supreme court and hold that your 
State had a right to make the selections and were entitled to the lands 
selected. 

Mr. Lenroot. That is not the situation at all. 

Mr. Tanner. No; that is another situation. Let me see if I can 
not make this clear. 

Here is a section of land that was not surveyed at the time the 
State was admitted. John Doe settled upon it in 1895, and a patent 
was subsequently issued to him by the Department of the Interior 
or by the United States. That was a section 16, and under the 
enabling act we claim the State was entitled to it. Our supreme 
court has held that we are entitled to the section. That is one 
situation. 

Over here is a section 16 in the forest reserve. We are unable to 
obtain that land because the United States claims title to that, 
because it was included in the forest reserve. Now they say before 
they will give us a section in lieu of the one in the forest reserve we 
must relinquish our claim against the homesteader over here and take 
lieu land somewhere else for that; and there is no lieu land. Now 
that is our situation. 

Mr. Smith of Idaho. The land in the forest reserve could be takeYi 
in Ueu ? 

Mr. Tanner. If .they would let us take it, and that is what we 
want to do. 

Mr. McPhaul. The fact is, that under the present law you have no 
right to make exchanges in the forest reserves. 

Mr. Tanner. It is true we have no right to make exchanges in 
the forest reserves under your interpretation of the law. I think it 
can be arranged without an act of Congress, but we are entitled to the 
lands in place under our contention. 

Mr. Baker. Providing they were not settled upon before the ena- 
bUng act. 

Mr. Tanner. If they were not settled upon before the enabhng 
act? 
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Mr. Baker. That is what I said the supreme court held in that 
case. I was not talking about the reserves — the forest reserves. I 
was talking about the settlement on the land. 

Mr. Tanner. Where they were settled upon before the passage of 
the enabling act, why then we are entitled to lieu lands. Then the 
enabling act provides for lieu land. 

Mr. Raker. Well, they also held that the State was not entitled 
to it subsequent to the act and before it was surveyed, did they not? 

Mr. Tanner. No; there is no such decision. 

Mr. Lenroot. The decision was just the contrary. The title 
passed to the land. 

Mr. Tanner. The decision of the Supreme Court was to the con- 
trary, but it has never been to the Supreme Court of the United States. 

Mr. Raker. This is 190 U. S., 179. The title of the case is ''State 
of Washington v. JohanSen." It is on page 24 of that document. 

Mr. Taylor. Is the public land that is valuable, outside of the 
forest reserves, in Washington practically all gone ? 

Mr. Tanner. It is all gone; yes. 

Mr. Taylor. There is nothing outside of the forest reserves left of 
much appreciable value ? 

Mr. Tanner. I might explain that Johansen case. It is not ap- 

I)licable to this situation at all. My recollection of the matter is a 
ittle hazy, but that case involves the right of Johansen, who was a 
settler, as against the State. The qestion was whether he had a right 
to settle upon the land, a right to homestead the lands. They had 
been reserved by the organic act of the Territory, but had not been 
included in the enabling act. It was held that he had no right to 
maintain the action. Subsequently Congress passed an act curing 
that and granted those lands to the State. Tnat, roughly, is what 
there is in the Johansen case. 

Mr. Taylor. Does any member of the committee desire to ask any 
further questions of Mr. Tanner? If not, we will hear you, Mr. 
McPhaul. 

STATEMENT OF MR. JOHN McPHAUL, CHIEF LAW CLERK, 

GENERAL LAND OFFICE. 

Mr. McPiiAUL. Before your committee adopts the amendment sug- 
gested by the attorney general from Washington I think it would be 
well to have the Interior Department consider it. 

Mr. Taylor. As Mr. Lenroot suggests, when the gentlemen from 
Washington present something in concrete form that they would like 
to have added to the bill we will ask the department to pass upon it. 

Mr. McPhaul. Of course, as the attorney general said he did not 
represent Washington, and I do not represent the Interior Depart- 
ment here either. I came up here this morning on another matter, 
but I will say this, we made an earnest effort m the bill which the 
committee has before it now to work out the differences between the 
State and the Government. 

As Mr. Tanner says, the Interior Department shortly after the pas- 
sage of the act of 1891 held that it applied to those six States and 
adjudicated the claims accordingly. The State of Washington took 
advantage of that decision and made numerous selections; just how 
many I can not say, of course, offhand j but all of those States did 
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generally, and the thing was adjudicated in that way and settlers 
went upon the land. Of course the Interior Department can not 
safely go ahead now in the State of Washington and permit those 
exchanges to go on when it knows the supreme court oi the State is 
going to take the land away from the settlers, under the decision in 
the Whitney case, unless this bill is passed with the condition that 
you gentlemen are perfectly familiar with, because you nearly all 
represent public-land §tates. Adjudication of the selections made 
by the States is going to be held up until Congress relieves the situa- 
tion in some way and settles what the law is. 

Now, if the Supreme Court of the United States should affirm the 
decision of the Supreme Court of the State of Washington and hold 
that the act of 1891 did not apply to the State; that they were en- 
titled to the lands in place whether surveyed or unsurveyed, it unset- 
tles, roughly speaking, the titles to perhaps several million acres of 
land now in the hands of homesteaders, people that took them under 
the homestead law prior to the survey, as read by Mr. Raker there. 

Mr. Raker. Your contention, as you stated it awhile ago, is that 
the decision of the Supreme Court oi Washington — not the Supreme 
Com't of the United States — ^was that they comd make the exchange ? 

Mr. McPhaul. That is the position of the Interior Department; and 
I will say frankly that personally I believe in the Whitney decision of 
the Supreme Court of the State of Washington. That is my personal 
opinion, not the opinion of the Interior Department. I think the 
supreme court correctly decided the law in that case. I do not think 
the law of 1891 applies to those six States; but that is my individual 
opinion, not that of the Interior Department. 

Mr. Taylor. Mr. Finney, I believe, represented the Interior De- 

Eartment when we had tne matter here oefore. We probably will 
ave him here again. 

Mr. McPhaul. I want to suggest the extreme seriousness of the 
proposition and where it will lead to. So far as the Interior Depart- 
ment is concerned, speaking for myseU as one of the insignificant 
representatives of the department, it does not affect the department; 
but if you adopt that amendment you unsettle the whole purpose of 
the legislation. We do not care — speaking generally again — any- 
thing about that section 1 . That is an exchange of interiorest areas 
under a scheme between the Secretary of Agriculture and various 
States — and probably a very wise one — ^but I do not think anvbody 
believes it is authorized bv law. However, if you adopt this bill, you 
do, I think, a very wise thing. I think it is a wise provision, but at 
present imauthorized. The bill as a whole covers all the features of 
the case. It wiU protect the settlers that the Attorney General spoke 
about, but it is not going to protect only such settlers as the State of 
Washington may select. It is going to protect all of them; and if the 
State is not willing to protect aU of the settlers and put in force pro- 
vision No. 2, it can reject the whole thing and stand on the law as it 
is or as it may be subsequently decided by the Supreme Court. 

Mr. La Follette. I believe you stated that personally you be- 
lieved the Supreme Court of Washington is right in its contention? 

Mr. McPhaul. Yes, sir; that is my personal opinion, not the opin- 
ion of the Interior Department. 

Mr. liA Follette. And if that is the case, and the State of Wash- 
ington would lose largely by accepting this bill and coming under 



92 LANDS FOE EDUCATIONAL PURPOSES. 

it, do you not think that the State of Washington is well within its 
rights in asking for an amendment that would correct that? Now 
I think, as the attorney general of Washington has said, that we 
have no desire to make it hard for those settlers. I should judge 
the Interior Department would not feel that they should make it 
hard on those settlers because they have allowed them to go on the 
sixteenth and thirtv-sixth sections prior to the survey. Now don't 

?ou think it would be within the province of Congress, in a State like 
iTashington, that has one-third of its territory put into forest re- 
serves, where the good lands have been taken and the State could 
not get land of equal value out of the forest reserves — do you not 
think that Congress should allow them to take that amount of land 
in the forest reserve? 

Mr. McPhaul. Why, as I construe it, the State of Washington 
on account of the large area of the State within national forests, 
would be affected less by section 2 than any other State in the Union, 
because it only appHes to lands settled upon prior to survey, and 
appropriated under the public land laws, where there is a settler on 
it. But if you adopt what the attorney general asks you to adopt, 
you can not help the settler. at all. There can be no exchange with 
the State of Washington. There can be no exchange under the act 
of 1891 as he construes it. 

Mr. La Follette. What about the 200,000 acres in the State? 

Mr. McPhaul. Well, he can explain that in the way that he see it, 
but I do not see it that way, of course. But if you adopt that 
amendment you kill the bill absolutely. The attorney general will 
tell you that exchange under the laws now as the court construes 
them in Washington — you can not expect a single exchange if you 
adopt the amendment he suggests, i ou can not protect the settler 
in tne State of Washington. I will ask him that question right now. 
Can you, if you adopt the admendment you suggest, protect a single 
settler ? 

Mr. Tanner. No, it does not kill it at all. The amendment I 
suggest does not affect it at all, as to any State that wants protec- 
tion. 

Mr. McPhaul. That is the only provision, and if your supreme 
court has decided the law correctly — and I think it has — there is no 
authority for such exchanges. And I think that unless you accept 
this provision in the biQ there is no authority for it and not a sin^e 
settler will be protected. 

Mr. Tanner. If I might sajr one word — I want to say that this is 
a serious matter. I feel that if the State of Washington is compelled 
to go to the Supreme Court of the Umted States, that they will affirm 
the Whitney case, and it will unsettle the question in these six or 
seven other States. It will residt in a decision that none of these 
vStates were entitled to the benefits of the act of 1891; that all of 
their Ueu selections are invalid; that they were entitled to lands in 
place. That is a consequence which we wish to avoid, and the 
reason we do not want to Htigate; the reason we want to get these 
exchai^es. 

Mr. Sinnott. What are the States you have in mind ? 

Mr. Tanner. I have in mind the four States I mentioned, North 
and South Dakota, Montana, and Washington, also Idaho and Wyo- 
ming — six States altogether. 
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Mr. Lenboot. If your amendment is adopted, where would be 
yoiu" settlers ? Not one of them could convey a valid title. 

Mr. Tanneb. Not unless the Department of the Interior and the 
Department of Agriculture makes some arrangement. 

Mr. Lenboot. They could not without action of Congress. • 

Mr. Tanneb. No, but we thought maybe we could get two-thirds 
of this matter cleared up without involving the other third. It ought 
to be done. 

Mr. SiNNOTT. Oregon is not involved at aU, you say ? 

Mr. Tanneb. I do not think Oregon is involved at all. The act of 
1891 apphed to the State of Oregon, and they have taken the benefit 
of it. 

Mr. Taylob. Are there any further questions? If not, we will 
hear from Mr. Johnson. 

STATEMENT OF HOIST. ALBERT JOHNSON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WASHINGTON. 

Mr. Johnson. I have a letter here from Edward M. Comyns, an 
attorney of Seattle, in which he presents a statement in regard to 
this matter, and addresses it to a discussion of Senate bill No. 2380. 
I would like to place that letter in the record so it can be read by 
the members of the committee. 

Mr. Rakeb. I guess that is the same matter he sent to each mem- 
ber of the committee in the House. 

Mr. Johnson. I have just learned that various members received 
it, but it might go in the record. 

Mr. Taylob. Has it already gone into the record, does anyone 
remember ? I guess it has not, and without objection this letter 
offered by Mr. eK>hnson will be incorporated in the record. 

Mr. Rakeb. How does that letter ol attorney Comyns correspond 
with your views ? 

Mr. Johnson. I have not gone into this matter very deeply. I 
was in hope that a settlement in behalf of the State of Washington 
would be effected at the time the Agricultural Department, through 
the 1 orest Service, authorized the beginning oi some surveys to 
effect an exchange of lands in our State. That survey has been 
going ahead, ana the statements have been printed from time to 
time out there from various people, various officials of the State 
government, that at all hazards they would endeavor to protect those 
who originally settled on those lands. They are homesteaders, 
pioneers of the State of Washington. 

Mr. Rakeb. Is it your view that the present provisions of the bill 
are all right, so far as the State of Washington is concerned ? 

Mr. Johnson. I have not given it full consideration. My atten- 
tion was first called to the Senate bill, S. 2380. 

Mr. Rakeb. That is the bill of Senator Myers. 

Mr. Johnson. And I took it up with him at once, and I have a 
letter from him in which he states that he has no personal interest 
in it and did not know at the time ot its introduction that it might 
interfere with the rights of bona fide settlers. Since then he has had 
a number of complaints from settlers. 

Mr. Taylob. Senate bill 2380 is the same as H. R. 12116, 1 believe. 
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Mr. Johnson. It is the duplicate of the bill as orijginally introduced 
in the House. Unless the bill you are now considering is amended, 
it is exactly the same. He says the bill is now before the Senate 
Committee on Public Lands, and before doing anything with it he 
will in^restigate complaints, and if they appear liable to interfere 
with the rignts of settlers he would either have it amended in com- 
mittee so as to overcome that objection or drop it and do nothing 
further with it. 

Mr. Taylor. I would suggest, Mr. Johnson, that you gentlemen 
from Washington confer about this matter, and if you desire to return 
here with some presentation of the matter, do so. Mr. Tanner says 
he has no authority to speak for the State, but somebody ought to 
have authority to speak for the State. 

Mr. Johnson. I might say, representing as I do a part of the State, 
that Mr. Tanner, our attorney general, has been very energetic and 
has taken a leading part in an effort to effect exchanges by which 
we could got out the 11,000,000 acres within our boundaries in the 
forest reserves — get out those lands and make exchanges so that 
we will be able to assess those lands for taxation. 

As Mr. Tanner states, when you come to a lieu land proposition, 
an exchange proposition, we have got nothing left of any particular 
value to exchange. 

Mr. Raker. Your only question is that if the exchanges are made 
they should be made for lands in the forest reserves ? 

Mr. Johnson. The forest reserves should relinquish the bottom 
lands that are available for agricultural purposes and permit them 
to be exchanged so that they could be settled and become taxable 
for the State of Washington. 

Mr. Lenroot. I would be very glad if some one could furnish this 
committee at some future time data as to what makes up this 200,000 
acres; how they are involved in settlers' homestead claims, etc. 

Mr. Johnson. This letter from this attorney states that it would 
result in depriving more than 200 citizens of the State of Washington 
of land applied for by them under the public land laws, and he mdi- 
cates that it is mostly located in the counties of Jefl'erson and What- 
com, but I think there are many more. I have had numerous letters 
from southwestern Washington. 

I thank you, Mr. Chairman. 

(The letter referred to follows:) 

{Public land mining. Edward M. Comyns, attorney at law, 601 Central Building.] 

Seattle, Wash., Janiuiry 21 ^ 1916. 
Hon. Albebt Johnson, 

House of Representatives f Washington^ D. C. 

Dear Sib: I desire to call to your attention the proposeci legislation contained in 
Senate bill No. 2380, with a view t^o enlist your services in defeating this measure in 
its present form. 

The first section of said bill provides in pirt that the provisions of the act of Feb- 
ruary 28, 1891, shall be held applicable to the grant contained in the act of February 
22, 1889, and confirms to the State all pending selections made according to the terms 
of said act for land contained in the grant. 

This proposed enactment will result in depriving more than 200 citizens of the 
State of washiAgton of land applied for by them under the public-land laws, many of 
which applicants made filings long prior to the filing by the State of its indemnitor 
selections. 

These selections for the most part w.re made by the State of Washington in the 
counties of Jefferson and Whatcom in the year 1905. 
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The validity of these selections was at all times questionable and the department 
up to this date has failed to certify and approve a single acre of such selections. The 
question of the validity of these selections nas never been passed upon by the depart- 
ment. While the invalidity of such selections has been repeatedly urged bj/^ the 
applicants imder the homestead and timberland acts, the department has invariably 
held that the mere embracement of land in a State selection list withdrew the land so 
embraced from other di'^positicn under the public-land laws, and that it was unnec- 
essary to determine as to the sufficiency of the State's base. 

The fact that the department by its Jailure or unwillingness to certify any of these 
selections and thus pass title to the State precluded the possibility of having the issue 
tried in the Federal courts, although the issue as to the applicability of the act of 
February 22, 1899, was passed upon in the case of State v. uliitney (120 Pac, 116), 
and it was therein held that said later act was not applicable to said State. 

It is now desiened by this bill to confirm these selections without regard to their 
validity or invalidity at the time of filing same. 

It must be concluded that neither the State nor the Department of the Interior wish 
a judic^d determiration cf the question, but desire to eliminate these claimants by 
new If gislation. 

As stated, many applicants made their filings prior to the tender of the State's 
list. The State making these filings within 90 days after the filing of the plat in the 
local land office, was held by the department to come within the preference right of 
the grant to said State under the act of May 3, 1902 (32 Stat., 188; 36 L. D., 89, 273), 
although said act in explicit terms states that the preference right given was only 
applicable to the grant contained in the act of February 22, 1889, and these selections 
were clearly made under the act of 1891. 

All applications made subsequent to the State's filing were rejected without con- 
sideration of the question of the validity or invalidity of the State's right to select, 
it being held by the department that the mere proffer by the State of a selection was 
sufficient to secure the land embraced in such list from other disposition under the 
public land laws. (34 L. D., 12.) 

Such holding, it must be apparent, virtually suspends the operation of the laws 
providing for disposition of the public domain toucning vast tracts of public lands 
otherwise susceptible to purchase and entry. Such practice, we submit, is illogical 
and unreasonable and in violation of law. 

Upon careful consideration of this bill and its effect upon the citizens of the State 
of Washington who have attempted to avail themselves of public land acts, I trust 
you will not find it inconsistent with your duty either to the State of Washington or 
your constituents to oppose the passage of this bill as now framed. 

The elimination of the first section thereof would give these claimants the remedy 
of the courts. 

Inasmuch, however, as it appears it is conceded that the State of Washington 
requires legislative confirmation of its selections, I believe that said first section of 
the bill should be amended to somewhat the following tenor and effect: 

"That, where applications have been made for land embraced in indemnity selec- 
tions of the State of Washington made under the act of February twenty-eighth, 
eighteen hundred and ninety-one, such land shall be held to be subject to the claims 
of such applicants, and the State of Washington may select other indemnity therefor 
as provided in section two of this act." 

It will be noted that the State of Washington loses nothing by the allowance of 
the claims of these applicants, since it may secure indemnity for all its losses, the 
land in satisfaction thereof being taken from one of the forest reserves as provided in 
the act. 

Thanking you for such assistance as yoii may deem proper to afford your constituents 
in this matter, 

I am, very respectfully, 

E. M. COMTNS. 



LANDS FOR EDUCATIONAL PURPOSES. 



Committee on the Public Lands, 

House of Representatives, 

Thursday, March SO, 1916. 

The committee assembled at 10.30 o'clock a. m. 

Present: Representatives Ferris (chairman), Taylor, Raker, Stout, 
Church, Dill, Lenroot, La FoUette, Kent, Sinnott, Smith, and Tim- 
berlake. 

The Chairman. Gentlemen, this meeting is called for a further 
hearing on H. R. 3491. The hearing was begun on February 15, 
1916, and was interrupted for the consideration of the Oregon and 
California land grant matter. 

Mr. Finney, of the Department of the Interior, is here, and he 
wants to incorporate in the record a letter and a decision that he has 
bearing on some of the matters that were treated of in the first day 
of the hearing. Mr. Finney, will you proceed at this time ? 

ADDITIOISTAL STATEMENT OF MX. E. C. FIVHET, OFFICE OF 

THE SECBETABT OF THE IHTEBIOB. 

Mr. Finney. In connection with the statement of the Attorney 
General of the State of Washington before the committee, with respect 
to the grants to that State, and to Montana, South Dakota and North 
Dakota, page 83 of the record, I would like to introduce depart- 
mental decision of April 14, 1915, which sets out quite fully the various 
laws and decisions of the department with respect to those grants, 
and there he cites upon unsurveyed land. 

The Chairman. Without objection, that will be incorporated in the 
record at this point. 

(The paper referred to is as foUows:) 

FANNIE LIPSCOMB. 
[Decided April 14, 1915.] 

Settlement — Unsurveyed land — Enlarged homestead. — A settler upon unsurveyed land 
subsequently designated under the enlarged homestead act is, upon the filing of the 
township plat of survey, entitled to make entry of the land embraced in his settlement 
claim up to the full area of 320 acres permitted by the enlarged homestead act. 

SettleinenZ upon school sections after survey, — No rights are acquired by settlement 
upon school sections subsequent to survey in the fiela. 

School lands — Identification by survey — Settlement claims. — Under the grant for school 
purposes made to the State of Montana by the act of February 22, 1889, the State takes 
no vested interest in or title to any particular tract until it is identified by survey, and 
where at that time covered by a valid settlement claim the grant does not attach, and 
the State's only recourse is to the indemnity provisions of the act of February 28, 1891, 
amending sections 2275 and 2276, Revised Statutes. 

School land indemnity — Act of February 28, 1891. — The purpose of the act of Feb- 
ruary 28, 1891, amending sections 2275 and 2276, Revised Statutes, was to place all 
the States and Territories containing public lands, and to which grants had been 
made for school purposes, in a similar position, alike entitled to the benefits and sub- 
ject to the conditions imposed by said act. 

45068—16 7 97 
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Jones, First Assistant Secretary: 

April 25, 1907, Fannie Lipscomb made homestead settlement upon what is now 
the BW. J, Sec. 16, T. 32 N., R. 57 E., M. M., then unsurveyed. May 1, 1909, the 
land being still unsurveved, she extended her settlement claim, under the enlaii^ed 
homestead act, to include the S. ^ S£. { of what is now sec. 16, Gla^ow, Montana. 
The land was surveyed in the field between November 26 and December 3, 1908, and 
the plat of survey approved by the Conmiigsioner of the General Land Office Decem- 
ber 7, 1909. On the latter date Lipscomb made entry for the land. The Commis- 
sioner held her entry for cancellation as to the S. J SE. J, Sec. 16, on the ground thf»t 
prior to the act of August 9, 1912 (37 Stat.^ 267), a settlement right to unsurveyed land 
could not attach to more than 160 acres, citing as authority for his action departmental 
decision in Gate v. Northern Pacific Ry. Co. (41 L. D., 316). The latter decision was 
overruled in the later departmental decision of Northern Pacific Ry. Co. v. Morton 
(43 L. D., 60), and for the reasons stated in that decision the Commissioner's decision 
in this case, in so far as it relates to the S. } SE.^, sec. 16, can not be sustained under 
authority of the case so overruled. However, it appears that the land was surveyed 
in the field betw-een November 26 and December 3, 1908 , and that the enlarged home- 
stead act was not passed until February 19, 1909, and Lipscomb did not extend her 
settlement claim to the S. ^ SE. }, sec. 16, until May 1, 1909. Under the law as 
hereinafter set forth settlers can not acquire rights upon school sections after survey 
in the field, and upon this ground the Commissioner's decision must be sustained as 
to said S. J SE. J. 

It appears from the record that the State of Montana, on August 26, 1912, filed in 
the Havre local land office its indemnity school selection list 016144, tendering as 
basis for said selection the said SW. J and S. J SE. J, sec. 16. In his decision of Jan- 
uary 12, 1914, the commissioner said: 

'*It appears to be settled that a State may not at will waive its right to school 
land in place and take lieu land of equal acreage. * * ♦ The question of the 
availa' ility of certain parts of the land mentioned, as base for the selections men- 
tioned, will hereafter be passed upon by this office." 

The act of Congress of Fe ruary 22, 1889 (25 Stat., 676), to enable the i)eople of 
Montana, North Dakota, South Dakota, and Washington "to form constitutions and 
State governments and to be admitted into the Union on an equal footing with the 
original States, and to make donations of public lands to such States," provided 
that — 

"Sec. 10. That upon the admission of each of said States into the Union sections 
numbered sixteen and thirty-six in every township of said proposed States, and where 
such sections, or any parts thereof, have been sold or otherwise disposed of by or 
under the authority of any act of Congress, other lands equivalent thereto, in legal 
subdivisions of not less than one-quarter section, and as contiguous as may be to die 
section in lieu of which the same is taken, are hereby granted to said States for the 
support of common schools, such indemnity lands to be selected within said States 
in such manner as the legislature may provide, with the approval of the Secretary 
of the Interior: Provided, That the sixteenth and thiry-sixth sections embraced in 
permanent reservations for national purposes shall not, at any time, be subject to 
the grants nor to the indemnity provisions of this act, nor shall any lands embraced 
in Indian, military, or other reservations of any character be subject to the grants 
or to the indemnity provisions of this act until the reservation shall have been extin- 
guished and such lands be restored to and become a part of the public domain. 

**Sec. 11. * * * and such land shall not be subject to preemption, homestead 
entry, or any other entry under the land laws of the IJnited States, whether surveyed 
or unsurveyed, but shall be reserved for school purposes only." 

Thereafter, on February 28, 1891 (26 Stat., 796), Confess passed an act amending 
sections 2275 and 2276, Revised Statutes, which act is in part as follows: 

"Where settlements, with a view to preemption or homestead, have been, or shall 
hereafter be, made before the survey of the lands in the field, which are found to 
have been made on sections sixteen or thirty-six, those sections shall be su' ject to 
the claims of such settlers; and if such sections or either of them have been or shall be 
l^anted, reserved, or pledged for the use of schools or colleges in the State or Territory 
in which they Ue, other lands of equal acreage are hereby appropriated and granted, 
and may be selected by said State or Territory, in lieu of sucn as may be thus taken 
by preemption or homestead settlers." 

The report of the Committee on Public Lands of the House of Representatives upon 
the bill last mentioned recites and adopts a report previously made to the Senate as 
follows: 

"In the administration of the law, it has been found by the Land Department 
that the statute does not meet a variety of conditions, whereby the States and Terri- 
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tories suffer loss of these sections without adequate provision for indemnity selection 
in lieu thereof. Special laws have been enacted in a few instances to cover in part 
these defects with respect to particular States or Territories, but as the school grant 
is intended to have equal operation and equal benefit in all the public land States 
and Territories, it is obvious the general law should meet the situation, and partiality 
or favor be thereby excluded. * * * The bill as now framed will cure all inequal- 
ities in legislation; place the States and Territories in a position where the school 
grant can be applied to good lands, and largest measure of benefit to the school funds 
be thereby secured." 

Considering the acts of February 22, 1889, and February 28, 1891, supra^ the Secre- 
tary of the Interior, in instructions issued April 22, 1891 (12 L. D., 400), held that the 
grant of school lands to the States mentioned in the act of February 22, 1889, must be 
administered and adjusted under the provisions of the later general law of February 
28, 1891. They have been so administered from that date to the present time and 
have been the subject of published decisions of this department in the cases of State 
of Washington v. Kuhn (24 L. D., 12), Todd v. State of Washington (24 L. D., 106), 
Noyes v. State of Montana (29 L. D., 695), instructions of AugiSt 9, 1904 (33 L. D., 
181), Schumacher v. State of Washington (33 L. D., 454), and State of South Dakota 
V. Riley ^34 L. D., 657). 

In the latter decision it was observed: 

" Reservations are not infrecjuently made of unsurveyed lands. Before survey what 
lands passed to the State by its grant are impossible of identification. It has always 
been tne rule of construction of school land grants to the States that the right to any 
particular tract of land is not fixed until the grant is identified by the approval of the 
plats of survey. 

***** Congress knew of this established rule of construction, and had it in- 
tended that a different rule should apply to the grant here in question it would pre- 
sumably have so declared in unequivocal terms. That the grant was not one of the 
specific tracts, but of quantity to be filled from certain sections, if undisposed of before 
survey, and was subject to amendment and change by later legislation, was early 
held by the department, and that construction has been adhered to." 

After citing the instructions of April 22, 1891, supra, and other decisions of the 
department and of the courts, the Secretary concludes: 

As the words 'surveyed or unsurveyed' nowise enlarged the grant beyond what 
similar acts without them have always been held to pass, the decision is applicable 
to the present case, and it is held that under the grant in question the State of South 
Dakota takes no vested interest or title to any particular land until it is identified by 
survey, and that prior to such identification the grant, as to any particular tract, may 
be wholly defeated by settlement, the State's only remedy in such cases being under 
the indemnity provision of the acts of 1889 and 1891, supra.* ^ 

In the absence of conclusive provisions to the contrary, it must be assumed that 
Congress did not intend to withdraw from settlement and development under the 
homestead laws all of the then large unsurveyed areas in the four western States 
named in the act of 1889: also that, as stated in me report of the Committees on PubUc 
Lands, in connection with the act of February 28, 1891, supray it intended to place all 
of the States and Territories containing pubUc lands and to which grants had been 
made for school purposes in a similar position, entitled alike to the benefits and con- 
ditions imposed by the act of February 28, 1891. The lands in the said States, un- 
surveyed on Febniary 28, 1891, had not been identified, and the right or title of the 
States thereto had not attached under the grant of 1889. 

In this situation Congress saw fit to provide that in such cases, where settlements, 
with a view to preemption or homestead, had been or should thereafter be made 
before survey of these lands in the field, the settlers should be protected and their 
claims allowed to be perfected under the laws applicable, the interests of the State 
being cared for by provision for the selection of other lands of equal acreage in lieu 
thereof. 

As already stated, the department has so construed and administered the acts in 
question since their passage. The State of Montana has acquiesced therein, and in 
this particular instance has already selected lands in lieu of those covered by Lips- 
comb 's homestead claim. Furthermore, Congress has acquiesced in the construction 
placed upon said laws by this department for a period of 24 years. In fact, the action 
of Congress has in this instance exceeded mere silent acqmescence, for in the case of 
the State of Utah, admitted into the Union under the provisions of the act of Con- 
gress of July 16, 1894 (28 Stat., 107), it provided with respect to four school sections 
m place in each township granted to the States, that sucn lands ''shall not be sub- 
ject to preemption, homestead entry, or other entry under the land laws of the United 
States, whether surveyed or unsurveyed, but shall be surveyed for school purposes 
only." 
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Congress, by an act approved May 3, 1902 C32 Stat., 188), provided that — 

"All the provisions oi an act of Congress approved February twenty-eighth eighteen 
hundred and ninety-one, which provides for the selection of lands for educational 
purposes in lieu of those appropriated for other purposes, be, and the same are hereby, 
maae applicable to the State of Utah, and the grant of school lands to said State, 
includii^ sections two and thirty-two in each township and indemnity therefor, shall 
be administered and adjusted in accordance with the provisions of said act, anything 
in the act approved July sixteenth, eighteen hundrea and ninety-foiu*, providing for 
the admission of said State into the Union, to the contrary notwithstanding." 

When the latter measure was pending before Congress the Public Lands Committees 
of the House and Senate, after quoting from the Utah enabling act, reported in part 
as follows: 

"Prior to February 28, 1891, the States of North and South Dakota. Montana, and 
Washington were admitted into the Union with provisions in enabling act similar 
to the provisions of section 6 of the act of July 16, 1894, just noted. On February 
28, 1891, an act of Congress was passed (26 Stat., 796), which provides as follows: 
* * * This act was enacted to provide a uniform rule for all the States in the selec- 
tion of indemnity school lands and is more liberal in its provisions to the States than 
section 6 of the enabling act of Utah, heretofore quoted. That section was evidently 
taken from the enabling act of some State admitted into the Union prior to 1891, 
and the comprehensive provisions of the act of February 28, 1891, were evidently 
overlooked in approving the Utah enabling act. The Commissioner of the General 
Land Office in reporting upon this matter says: *I perceive no reason why the State 
of Utah should not be permitted to make its selections as other States. For admin- 
istrative reasons the grants to the several States should be uniformly adjusted.' The 
bill in question will accomplish this result by making applicable to the State of Utah 
the provisions of the act approved February 28, 1891, above quoted. *' 

In the act of Congress approved June 20, 1910 (36 Stat., 557), looking to the admis- 
sion of the States of New Mexico and Arizona into the Union and granting lands to 
said States for the support of schools, Congress specificall}^ provided that the provisions 
of the act of February 28, 1891, supra, amending sections 2275 and 2276, Revised 
Statutes, should be applicable to the future States. 

From the foregoing it is apparent that Con^ss intended and has directed that the 
grant of school lands in place to the State of Montana and the other States named in 
the act of February 22, 1889» supraf shall be administered and adjusted as are the 
grants to other States, under the provisions of sections 2275 and 2276, Revised Stat- 
utes, as amended by the act of Feoruary 28, 1891, supra. 

In the case of Butte City Water Co. v. Baker (196 U. S., 127), the court held: 

** Finally, it must be observed that this legislation was enacted by Congress more 
than thirty years ago. It has been acted upon as valid through all the mining regions 
of the country. Property rights have been built up on the faith of it. To now strike 
it down would unsettle coimtless titles and work manifold injury to the CTeat mining 
interests of the far West. While, of course, consequences may not aetermine a. 
decision, yet in a doubtful case the court may well pause before thereby it imsettles 
interests so many and so vast — interests which have been built up on the faith not 
merely of congressional action but also of judicial decisions of many State courts 
sustaining it, and of a frequent recognition of its validity by this court. Whatever 
doubts might exist if this matter was wholly res integral we have no hesitotion la 
holding that the question must be considered as settled by prior adjudications and 
can not now be reopened." 

See also in this connection cases of St. Paul, Minneapolis and Manitoba Railway i;. 
Donohue (210 U. S., 36), Hastings and Dakota Raih-oad v. Whitney (132 U. S., 366), 
and Barnard v. Ashley^s Heirs (18 How., 43). 

In the case of the United States v. The Midwest Oil Company et al., decided by 
the Supreme Court February 23, 1915, the court, after citing various rulings of this 
Department and of the court upon the subject involved in that case, said [236 
U. S., 459]: 

"It may be argued that while these facts and rulings prove a usage they do not 
establish its validity. But government is a practical affair, intended for practical 
men. Both officers, lawmakers, and citizens naturally adjust themselves to any 
long-continued action of the executive department — on the presumption that unau- 
thorized acts would not have been allowed to be so often repeated as to crystallize 
into a regular practice. That presumption is not reasoning in a circle, but the basis 
of a wise and quieting rule that in determining the meaning of a statute or the exist- 
ence of a power, weight shall be given to the usage itself— even when the validity 
of the practice is the subject of investigation. 
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"This principle, recognized in everjr jurisdiction, was first applied by this court 
in the often cited case of Stuart v. Laird, 1 Cranch., 299, 309. There, answering the 
objection that the act of 1789 was unconstitutional in so far as it gave circuit powers 
to judges of the Supreme Court, it was said (1803) that, 'practice and acquiescence 
under it for a period of several years, commencing with the organization of the judicial 
system, affords an irresistible answer, and has indeed fixSl the construction. It 
is a contemporary interpretation of the most forcible nature. This practical expo- 
sition is too strong and obstinate to be shaken or controlled.' 

"Again, in McFherson v. Blacker, 146 U. S., 1 (4), where the question was as to 
the validity of a State law providing for the appointment of presidential electors, 
it was held that, if the terms of the provision of tne Constitution of the United States 
left the question of the power in doubt, the 'contemporaneous and continuous sub- 
sequent practical construction would be treated as decisive' (36). Fairbanks v. 
United States, 181 U. S., 307; Cooley v. Board of Wardens, 12 How., 315." 

The department therefore adheres to its long-<^ontinued and uniform rulinp;s to 
this effect, and the decision of the Commissioner of the General Land Office is modified. 
The homestead entry of Fannie I ipscomb will be held intact and her final proof 
accepted if otherwise regular as to the SW. }, sec. 16, and the indemnity school selec- 
tion filed on behalf of the State of Montana in lieu of the lands so settled upon and 
entered will be approved, if in other respects found to conform to the requirements 
of the law. As to the S. J SE. J, sec. 16, the homestead entry must be. canceled, 
for the reason hereinbefore set forth, and the State school indemnity selection in lieu 
thereof rejected. 

Mr. Finney. Then on page 94 of the record is a copy of a letter 
from Mr. Comyns, an attorney at law, of Seattle, Wash., with refer- 
ence to the applications for lands embraced in pending State selec- 
tions; and in connection with that letter, I would like to introduce 
a letter upon the subject, addressed by Secretary Lane to Repre- 
sentative Kent, dated February 12, 1916, which set forth the deci- 
sions of the department on that point. 

The Chairman. Without objection, that letter will be incorporated 
in the record at this point. 

(The letter referred to is as follows:) 

Department op the Interior, 

Washingtorij February 12, 1916. 

My Dear Mr. Kent; I have jrours of February 2, 1916, inclosing communication 
from Mr. E. Lyders, of San Francisco, Cal., and asking to be advised as to the depart- 
mental practice in the matter described by Mr. Lyders. 

It appears from his communication that he represents a number of persons who 
tendered applications under the timber and stone act of June 3, 1878, for lands now 
embraced m pending State indemnity school selections; that some question has been 
raised as to the validity of the base land tendered by the State, and that the pending 
House resolution No. 15 and S. 2380 would remove the doubt as to the validity of the 
base and permit the selections, if otherwise regular, to pass to approval and patent. 
Mr. Lyders 's contention appears to be that as his clients tendered application prior to 
any such validating legislation their alleged rights should not be destroyed or defeated. 

The practice of this department in such matters is well settled and of long standing. 
No rights are acquired by the tender of an application to enter lands which are em- 
braced in pending uncanceled entries or selections of record, even though such entries 
or selections may have been erroneously allowed. The syllabus in the case of Santa 
Fe Pacific Railroad Co. v. State of California (34 L. D,, 12) states the rule in the fol- 
lowing language: 

•'Pending the disposition of a school indemnity selection, even though erroneously 
received, no other application including any portion of the land embraced in such 
selection should be accepted, nor will any rights be considered as initiated by the 
tender of any such application." 

Among other departmental decisions supporting this view may be cited: 32 L. D., 
395; 29 L. D., 29; 19 L. D., 467; and 16 L. D., 199. In speaking of the rule adopted 
and followed by the Land Department in this respect, the Supreme Court of the United 
States in Holt r. Murphy (207 U. S., 415), said: 

•*Such a rule, when established in the Land Department, will not be overthrown or 
ignored by the courts unless they are clearly convinced that it is wrong. So far from 
this being true of this rule we are of opinion that to enforce it will tend to prevent con- 
fusion and conflict of claims." 
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Within the past two years this department has rejected a very large number of filings 
and selections tendered for lands embraced in pending entries and selections of various 
kinds. If the rule were otherwise, it would be almost impossible to administer the 
public-land laws, and it is quite probable that thousands of applications would be 
tendered and rights claimed to have been initiated for lands embraced not only in 
pending entries and selections, but in reservations made for various public purposes 
and uses. 

Mr. Lyders's letter is herewith returned. 
Cordially yours, 

Franklin K. Lane. 
Hon. William Kent, 

House of Representatives. 

The Chairman. Yesterday it was arranged that we should first 
hear from the attorney general from California, and next hear from 
the attorney general of Idaho; for at that time they were the only 
nonresident persons that we knew of who wanted to be heard upon 
this bill. There may be others here this morning, and if there are, 
we will hear them as soon as we can. 

Mr. MoNDELL. Mr. Chairman, I have a committee meeting this 
morning. I want to be heard on this bill. Our land commissioner 
is not here. If you have other persons to be heard this morning, and 
and it will take the entire session of the committee to hear them, I 
would like to leave at this time to attend a committee meeting. 

The Chairman. I think you are quite safe in doing so, Mr. Mondell; 
I knew that you wanted to be heard, and that the land commissioner 
of your State wanted to be heard. 
, Mr. Mondell. All right. 

Mr. Raker. Mr. Chairman, I wish to introduce Mr. Webb, the 
attorney general of the State of California. 

STATEMENT OF HON. XT. S. WEBB, ATTORNEY GENERAL 

FOR THE STATE OF CALIFORNIA. 

Mr. Raker. Will you state your name and position, please, Mr. 
Webb ? 

Mr. Webb. My name is U. S. Webb, and I am attorney general of 
the State of Calu omia. 

This measure, I understand, was taken up by the committee some 
days ago, and the California situation was then rather thoroughly 

Presented, and I understand that some changes have been suggestecl 
y the respective departments in the bill since then. At that time 
tne complaint of Calif omia against the bill was mainly that it pro- 
vided for approval of selection? in the exterior limits of forest re- 
serves, if found regular at the date of approval, which obviously 
would militate very strongly against the State's interests; but the 
Secretary of the Interior has communicated with the committee, I 
understand, suggesting the evident injustice of that provision, and 
in lieu thereof suggested that the bill be amended so as to authorize 
the approval of tne selections if regular at the date of the selection. 
The significance of that proposition and that change is found in this, 
that these selections were made somwehere from 12 to 14 years ago, 
up to 25 years ago. They were selected, of course, under the condi- 
tions then existing, and under the limits of reservations then existing; 
but since the selection of these lands the forest reserves have either 
been created anew or the boundaries of the forest reserves have been 
extended, so that 70,000 acres of the lands then selected have been 
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included within the limits of forest reserves; and if the bill should 
provide for the approval of those selections if regular at the date of 
approval, the 70,000 acres selected at a time when they were not 
included withia the reserves would not come under the bill, and the 
State or the purchasers would absolutely lose that. 

I imderstand that the departments are practically agreed that 
that amendment should be made; and that that amendment and 
some further changes that will be suggested by others interested in 
the matter has already been taken uj) with the department, relative 
to the preservation oi the rights existing under the legislation of 
1912, and, further, under the provisions of another bUl now before 
Congress. As to the surface nghts, there should be some language 
in this bill to show that it was not intended to affect the provisions 
of the 1914 bill, giving to the State surface rights, or the right to 
select the surface title of lands withdrawn for mmerals, etc. 

The bill endeavors to deal, as I understand it, with the situation 
existing with reference to the school lands in all the States. I heard 
yesterday the attorney general from Idaho speak very entertainingly 
and very interestingly of the situation in Idaho, and also in one of the 
Dakotas, I believe; and the bill covers the situation, with some 
amendments that he suggested, that exists there; but the situation 
there is entirely different from the situation in California; we have 
nothing to correspond with that. 

Calitomia's situation arises under a different provision of law, 
and evidently under a different practice. The school land grant was 
made in the early fifties; and the additional grant providing for the 
exchange of lands, or Heu land act, in 1891. The State had provided 
under the law from the time of the grant up to the time loUowing 
1891 without difficulty and without conflict, and, in fact, it was not 
known that there was any difference existing between the State and 
the department at Washington until about 1903, when the depart- 
ment communicated with tne surveyor general's office, calling atten- 
tion to the fact that the State had gotten, as it was expressed to them, 
some 6,000 acres more land than it was then entitled to. 

This, gentlemen, does not imply that the State had gotten lands 
in excess of the total acreage of the grant; it means only that the 
State had gotten lands in the townships in which selections had been 
made in excess of the acreage that should go to the State from those 

1)articular townships. The State has not yet select;ed all the lieu 
ands it is entitled to. In fact, several hundred thousand acres yet 
remain. But the adjustments are made by townsliips, on the theory 
that the grant was a township grant, conveying to the State under 
the original grant, not always two sections of land, but an acreage 
equal to the normal acreage of two sections in each township, namely, 
1,280 acres. 

The question of course arises, How did this excess occur, and it 
would simply have occurred in two or three ways: One, the State 
had submitted base selections for certain mineral lands that had been 
accepted, and through an error in the land department there, the 
same section that had been selected as base, or a part of it, had been 
sold in place. Thus, the State had gotten a base allowance, and had 
sold in place the land, which would increase the acreage. Then there 
was another source of difference. We have some Spanish grants 
out there, and in one of them, under the early surveys, it was under- 
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stood that there were some 7,000 or 8,000 acres of school lands in- 
cluded within the exterior limits of that survey. The State assigned 
those 7,000 or 8,000 acres as base, it was allowed, and under a resurvey 
the school lands fell short by the 7,000 or 8,000 acres j and while the 
State had gotten base for it, yet it was included withm the resurvey 
of the Spanish grant, and then belonged to the State without question • 
and the State then sold it m place, thus having gotten a ueu land 
acreage of 7,000 or 8,000 acres and sold it in place. That was an 
excess. 

However, it was represented by the department about 1903, that 
the State had an excess of some 6,000 or 7,000 acres, and it grew to a 
very much larger amount upon further examination; and it was 
suggested that listings would not proceed, or would be withheld, 
until that was adjusted. The listings had been kept up closely until 
that time. 

The surveyor general's office of the State and the department in 
Washington began an investigation, and it was soon found that the 
excess of listings was greater than that first represented. It was 
found also that some of the excess was prior to 1877, and some sub- 
sequent to that jear. The act of 1877, was contended by the State, 
and up to that time had generally been construed, to be an additional 
grant of lands overlistecTto all the States prior to that time. How- 
ever, in an effort to adjust the matter, to close the matter, in 1907 
representatives of the State, by arrangement with the department, 
came on here and had a conference with the Interior Department — 
Secretary Garfield was then in charge — and a tentative agreement 
was arrived at whereby the State was to make good the difference, 
supposed to be 6,000 acres of shortage, But it was understood that 
the investigation should continue, and if other shortages were dis- 
covered, they also would be made good. 

Those investigations did continue, and the amount grew. How- 
ever, before an adjustment was closed, there was a change in the 
department. Mr. Garfield's successor came in. The matter was con- 
tinued, and the amount of overlistings subsequent to 1877 was 
ascertained definitely to be about 12,000 acres; and it was then agreed 
by the department that the State would first pass appropriate legisla- 
tion authorizing the proper officials to convey to the Federal Govern- 
ment by patent an amount of land sufficient to cover this overlisting. 
That was done, and in accordance with such local legislation and such 
agreement had with the department, the State executed its patent 
to the Government for 12,000 acres, then ascertained to be the total 
amount of shortage since 1877, except the 7,000 or 8,000 acres in 
the Spanish grants which I have mentioned. 

It was definitely arranged that, when they opened the reserves 
and proceeded to list in the reserves, the State would assign 7,000 or 
8,000 acres in base situated in a forest reserve to cover this 7.000 or 
8,000 acres in the Spanish grants; and there was then and is now no 
question as to the propriety of that course or the fact that that would 
be done when we assigned such base in reserves. 

The patent was prepared, and after some correspondence, two or 
three different patents were prepared, as a matter of fact, because 
the department insisted on certain provisions which the State did 
not incorporate; but eventually the third patent came on, the 
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department said it was acceptable, sent it back for record, and it 
was recorded and returned. 

Now, at the time it was agreed that this patent would be given by 
the State it was without equivocation agreed by the department and 
the State that upon the making of this patent the department would 
proceed with the listing of the balance of the school lands due the 
State; but after the patent was received, and before anv considerable 
portion — they did start to act upon this agreement, and I think some 
20,000 acres were clear-listed; but about that time another change 
in the administration occurred, and Secretary Fisher then came in, 
and the surveyor general and myself came on to Washington to take 
up the matter with the new Secretary. We had every confidence in 
the new Secretary, because he was one of us Progressives, and we 
knew that now all we had to do was to come on to Washington and 
get our lands; and we were assured that everything would be all 
right; and we came in high hopes, and got in to see the Secretary, 
who told us, properly and without discussion, that he had considered 
the matter and that the lands would not be listed until California 
had made good for the overlisting prior to 1877. ''But,'' we said, 
''Mr. Secretary, under a fair construction of the law, we are not legally 
obligated for any claim prior to 1877; the effect of that act was to 
cut off all claims prior to that date; it was passed for that purpose, 
and has been so construed by the department and by everybody 
else since; and we do not want to pay for that.'' But he said: "I 
have considered the matter, and you must pay for the land prior to 
1877, or we will not list any land to California." 

Well, you can imagine, gentlemen, that that was somewhat of a 
shock to us, who had come here with such hope and expectation, par- 
ticularly because of the change in the department. Ana, furthermore, 
we then called to his attention the positive agreement, that was evi- 
denced in writing, had with Secretary Garfield, and had with Secre- 
tary Ballinger, and the very considerable number of letters received 
from both of those gentlemen while in that position stating that when 
California had conveyed by patent this 12,000 acres in satisfaction of 
the old hsting subsequent to 1877, the department would then pro- 
ceed to list the balance of the lands to the State, reserving only suf- 
ficient to cover this deficiency that I have spoken of. We tried to 
read those letters to him, but he said, "I do not care for them;" we 
said, "We want to read them;' and he said he did not want to hear 
them. Naturally, that being the attitude of the Secretary, we did 
not read them; you will thoroughly appreciate that. 

We suggested also that we felt tfiat tne obligations of the Govern- 
ment, as expressed and entered into by previous administrations of 
the department, were binding; and we were informed that the de- 

Eartment then did not so regard them, and that they would not be 
ound by the agreements entered into imder previous wSecretaries. 
That was a rude shock to us and a rude awakening; and we arg ued, 
or endeavored to argue, as to the legality of the proposition. We did 
later write our views concerning the legality of the claim, relative to 
the overlistings prior to 1877; but the demand was insistent and un- 
modified, ana insisted upon, that nothing would be done unless that 
overlisting was made good. We did not then believe, and do not 
now believe, that there was any legal obligation upon the State, or 
upon any State; we believe the act of 1877 was intended and operated 
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as a curative act. But California had at that time some 300,000 
acres of tentative lieu selections held up by the department; and the 
department said to us, '^Unless you pay for that land overlisted prior 
to 1877, we will not list a single acre." We did not believe in the jus- 
tice of the suggestion, but we were helpless ; it was ' ^ ours not to reason 
why, ours but to' ' — pay. And we paid. The legislature of the State 
of California appropriated the money — it was ascertained that $1.25 
an acre for the overlistings prior to 1877 woidd amount to $23,000; 
and the legislature of the State, after expressing their views, of course, 
as legislatures will, of the legality or iltegalitv of the proposition, or 
the justice of the proposition, appropriated this money; and the 
State sent a warrant to the Secretary of the Interior for $23,000, in 
payment of the overlistings prior to 1877. Th«,t was accepted, and 
the money collected, and the Government has the money. 

Then we said, ''We have now acceded to every demand made by 
the Government, and will get our lands; we have patented to the 
Government 12,000 acres to cover the period since 1877, and we 
have deposited $23,000 to cover the period prior to 1877; and now 
we will get our lands.'' But the lands did not come— — 

Mr. Raker (interposing). Did Mr. Fisher give you a hearing after 
that ? 

Mr. Webb. Mr. Fisher gave me a hearing, even the first time I was 
here — a sort of one-sided nearing; I had to teU Secretary Fisher why 
we came; we were told by the governor to see him; I had asked the 
governor what sort of a man the new Secretary of the Interior was, 
and the governor, being a good Progressive, told me that he was a 
splendid man; and I told Secretary Fisher that that was the guar- 
antee under which I had come, and that we had not had that hearing. 

But we never did get the hearing, though in the course of corre- 
spondence — we paid the monev, the money was accepted, and all 
letters touching the payment of the $23,000 were courteous, and the 
receipt for the money was in due form; so no conflict occurred there. 
We had paid to them all the land or money that was claimed against 
us. 

But, somehow, the listings, when made — I think it was in Bal- 
linger's administration — this phrase grew into the correspondence, 
that '^When you have furnished the title to the 12,000 acres the 
listing of these lands will go forward as rapidly as the limited clerical 
force will permit." That is an expression that doubtless some of 
you have heard; and that ran through the correspondence. After 
we had paid our money, and also given the lands, then the promise 
was that ^ ^ as rapidly as the limited clerical force will permit we will 
clear-hst these lands.' ^ Some of them came; it occurred very 
slowly. 

Then, in order to meet the situation in California — the lands had 
been sold out there for $1.25 an acre, in the ordinary method of sell- 
ing school lands ; you would file on the lands and pay 20 per cent of 
the price and the interest on the balance until you wanted to pay 
the piincipal. Then the surveyor general conceived the idea, and a 
verv proper one, that our lands were worth more than $1.25 an acre, 
and that the law ought to be changed accordingly; and in 1909 the 
law was changed, providing for the sale at public auction of the scrip 
represented by surveyed school sections within forest reserves and 
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^withdrawing such lands from sale otherwise. The success of that 
method is shown by the fact that at such auctions the school lands 
or lieu lands were sold at $5, $6, $8, and even $10 an acre, whereas 
before that they had been sold at $1.25 an acre and the school fund 
depleted accordingly. 

Now, the situation was this: These lands did not come, and dur- 
ing the pendency of this withdrawal bill filings were attempted, and 
when Mr. Fisher was^ succeeded by a Califomian as Secretary of the 
Interior we said, '^Well, we missed it somewhat upon the Progressive; 
but now we have one of our own people there, things are all right, 
the sky is clear, and the sun is shming again; we will go to Wash- 
ington and get our lands; of course, there is no question about that.'' 
We knew the Secretary and knew that he was capable and big and 
one of the most genial gentlemen that could have been selected for 
the place, and that he was well informed on the local situation. And 
with some considerable joy Mr. Kingsbury and I made a pilgrimage 
to Washington, and we saw Mr. Jones, the Assistant Secretary, and 
had a very long conference with Mr. Jones; and we saw Secretary 
Lane and had a very short conference with Secretary Lane. We 
were very affablv treated, and it was admitted, as, indeed, it had 
•'^been by the predecessors of Secretair Lane, that the situation ought 
to be adjusted; that California ougnt to get these lands — and the 
lands meanwhile had grown to 300,000 acres held up. ^^But," Mr. 
Jones said, ^^ there is this Lake claim to some of your lands. How 
about this Lake claim?" 

Well, you see, something else had arisen. We said, ''Well, what 
is wrong with the Lake claims?" ''Well," said he, "Mr. Lake has 
filed, or attempted to file, in the surveyor general's office of California 
claims for 200,000 acres situated in the forest reserves." We said. 
"Yes; he did file those applications, but the surveyor general did 
not accept them." During the pendency of the bdl withdrawing 
school lands that same Lake filed apphcations for 200,000 acres. I 
say, for convenience, that Mr. Lake filed them. Of course, we are 
alt familiar with school-land matters and know what that means; he 
procured his friends and agents to file applications for the lands. 

The Chairman. Please elaborate that a httle, Mr. Webb. 

Mr. Webb. All right. I may be passing over this a little too rap- 
idly; but if I do I know that it will be acceptable to you as a very 
satisfactory fault. I tried to talk with the Senate committee yester- 
day, and the time ran out so rapidly that I found that they were 
about through when I got to the really important propositions that 
I wanted to present. 

The so-called Thompson bill — that is referred to in the record, Mr. 
Chairman, that you mentioned this morning; and it was said in there 
that the Thompson bill was passed to meet the situation arising as a 
result of the decision in Hibbert v. Slack. That is an error, and Mr. 
Finney, I am sure, will recognize that; the Thompson bill was not 
passed to meet any decision; it has not any relation to that. The 
Thompson bill was passed to change the method of disposition of 
California school lands so that we would get more money for them; 
so that we would get their value for them; that is all. Now, while 
that bill was pending Mr. Lake conceived the idea that as the depart- 
ment was not listing the lands 

Mr. Taylor (interposing). Who is Mr. Lake? 
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Mr. Webb. Mr. Lake is a California school-land operator, that is 
all; just an individual out there, a sort of land attorney, 

Mr. Taylor. A prooioter, or something of the kind ? 

Mr. Webb. No. He is a very shrewd chap, who finds out where 
school lands and lieu lands are situated, and he knows a good deal 
about the law; he has a convenient retinue of applicants and knows 
where to get them; and if there is any land in the State to be had by 
filing on it, he is usually "Johnny-on-the-spot." 

A&. Taylor. Hs is a locator? 

Mr. Webb. He is a locator, practically, and he has gotten enough 
people together who had a right to file on school lands to tender these 
filings. The applications were presented to the surveyor general and 
the surveyor general refused them, saying, "These lands have been 
selected by the State of California and submitted to the Federal Gov- 
ernment as bases for lieu selections; they are not open to filing, because 
they are otherwise appropriated.'^ " But the selections have not been 
approved,'' said Lake. "That has not anything to do with us," said the 
surveyor general, " the State has complied with the law, has made the 
selections, has forwarded them to Washington, and they are pending 
for approval in the department." 

Mr. Kaker. In other words, there was a prior selection by the State ! 

Mr. Webb. There was a prior appropriation by the State; and so 
they declined to accept these applications by Mr. Lake. Well, that 
situation went along; and I think that was the situation — perhaps 
the suits had not been begun — when we came to Washington in the 
matter; and the department officials said, "Here are these Lake 
selections; what about them ?" But we had looked carefully into the 
matter, and were entirely satisfied that there was no legal difficulty in 
the way; we were entirely satisfied that the view taken by the sur- 
veyor general was correct. And we advised the department to that 
effect; out, strange as it may seem, that advice did not seem to satisfy 
the department; they said, "Clear up the Lake selections; remove 
them." 

Lake had commenced in the meantime, or commenced shortly after- 
wards, mandamus proceedings to compel the filing of those applica- 
tions. The lower court held that the lands had been already 
appropriated and dismissed the action. Lake appealed to the district 
court of appeals; the case was reheard there and the same decision 
followed. Later, upon an application to the supreme court of the 
State, a rehearing was denied, thus finally closing the Lake incident. 

The Chairman. That became final, dia it? 

Mr. Webb. That became final, denying Lake's rights, and thus 
closing that matter. 

Mr. Taylor. In the State court ? 

Mr. Webb. In the State court; and there was no Federal question 
involved and no claim of any, so that it will not reach the Federal 
courts. 

Mr. Raker. So that all the statements that have been made here- 
tofore about the Lake claims have been disposed of finally ? 

Mr. Webb. I am glad you mentioned that, and I have no doubt 
that the committee have heard of the Lake claims and the Lake 
claimants. 

Mr. Raker. Yes. 
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Mr. Webb. They have been eifectually and completely settled by 
this line of decisions. 

The Chairman. There is no lingering claim of any kind ? 

Mr. Webb. None whatever. 

Mr. Taylor. Have you satisfied the Interior Department ? 

Mr. Webb. Y^; that satisfied the Interior Department. Mr. 
Finney, that closed that question, did it not ? 

Mr. Finney. Yes. 

Mr. Webb. Now, they said, ''Get rid of the Lake claims ''; and we 
got rid of the Lake claims 

Mr. Lenroot (interposing). I would like to know just what the 
grounds of the decision were in denying the application by Lake for 
a mandamus. What I desire to know is whefner it was denied upon 
the ground that title to those lands in place did not pass to the State 
of California, or whether it was on account of the action of the 
California Legislature ? 

Mr. Webb. No; that was not decided in that case, nor touched 
upon in that case. 

Mr. Lenroot. Nor was it raised ? 

Mr. Webb. Nor was it raised. There was another case out there 
where that was mentioned in the opinion, but not in that case. They 
held, practically — or the decision of the court rested upon this propo- 
sition — that the surveyor general had a reasonable time in which to 
examine these applications; before the time at which he would have 
been required imder the law to file them had arrived, the law with- 
drawing them from that character of sale, or from entry and sale by 
that process, had been repealed and the new act had become effective. 
There was nothing involving the general school-land question, or 
lieu-land question, decided in this particular case. 

Mr. Taylor. Has that decision been put in the record ? 

Mr. Webb. The Lake decision ? 

Mr. Taylor. Yes. 

Mr. Webb. That has not been put in the record. 

Mr. Taylor. Would it not be a good idea to insert that in the 
record of the hearings ? 

Mr. Webb. We can have it put in the record, but 

Mr. Raker. There are none of those claimants here ? 

Mr. Webb. No; there are none of them here. 

Mr. Raker. All of those letters, etc., have been withdrawn ? 

Mr. Webb. Yes. 

Mr. Taylor. Well, in view of Mr. Lenroot's question, I thought 
that if there was anything he had in mind as to the effect of that 
decision it might be well to have it in the record. 

Mr. Lenroot. The Supreme Court of California wrote no opinion ? 

Mr. Webb. No; they denied the application, but wrote no opinion, 
as I remember; I am quite sure T am correct on that; it simply denied 
it without opinion. I will say that, from the attitude of the courts 
in the Lake cases, that was regarded as the narrow question involved; 
and there was no doubt felt that the surveyor general' s action was 
proper; thev treated it as such, and did not go into the larger questions 
involving the Ueu land titles. 

Mr. Taylor. Has Mr. Lake been coming here to Washington and 
been active in attempting to forward his claims? 



110 LANDS FOR EDUCATIONAL PURPOSES. 

Mr. Webb. Not now; he was active in coming here before the suits 
had been decided against him; he is quieter now. 

Mr. Baker. I might say that Mr. Lake, I suppose, has letters to 
the members of the committee and to Members oi Congress, generally. 
And I understand at this time that all he asks is that all the matters 
the attorney general of California is contending for be affirmed; in 
other words, that the parties be allowed to have their applications ap- 

{)roved, if legal at the date of appUcation, instead of if legal and regu- 
ar at the date of approval. 

Mr. Webb. It was suggested by some one at a former hearing that 
notwithstanding the fauure to list these lands, Cahfomia contmued 
to sell. There is nothing mysterious in that; California had to sell — 
that was the law. Ana we never expected in 1906 that the year 
1916 would arrive with the controversy unsettled. We do not know; 
we Uve a long way from Washington; we are away out West, and we 
have an abiding faith in the eternal justice of things and it never occurs 
to us that what is properly due us irom Washington will never come. 
It never occurs to us that it will take 16 years to get some land we 
are entitled to. We are always looking forward there; we are hope- 
ful, and the stars are bright, and we say, ^'Whatever we are entitled 
to we will get quickly.'' No man would have dreamed that it would 
remiire up to the present time to get these lands clear listed. 

The situation is now, that we have 320,000 acres of land held up. 
Those lands are not subject to taxation. Perhaps the taxes on those 
lands if they were titled — and the title passes with approval by the 
department— perhaps the taxes would amoimt to $100,000 a vear. 
And that is not the saddest part of the story; the title of those lands 
is held in abeyance, and a great deal of that acreage is agricultural 
land, subject to improvement, subject to development ana to settle- 
ment. Extensive improvements will not be made; the land will not 
be utiUzed to its full capacity until title is obtained. It is a vast area. 
And there is no claim of the department against these lands; our 
troubles with them are practically adjusted. Some of the depart- 
ments, I know, are somewhat jealous as to the forest rights and the 
water rights and the mining rights. We do not want any of that 
stuff; we simply want the lands hsted to us that are foimd regular, and 
of the class to be hsted, at the date the selection is made. But we do 
feel that it would be most imjust to clear-hst those lands that are sub- 
ject to selection at the date of approval, because since the date of 
selection the forest reserves in California have grown enormously. 

I am not here to express any view of approval or disapproval of the 
forest reserve pohcy; out I am here to suggest to you tnat California 
has 99,000,000 acres of land, 155,000 square miles of area; and that 
one-third of the total area of that State is included within the exterior 
hmits of forest reserves; one-third of the entire area of the State. 
Some people may think that a forest reserve is a bully thing, and some 
may think it is not. But it does seem inconvenient, when its exterior 
Hmits include farms, homesteads, mines, mills, towns, and cities; 
it is a httle inconvenient when its lines run around a whole com- 
munity that has been settled for 60 or 70 years. And to suggest now, 
that because these lands have been held for 20 or 25 years by the 
Federal Government, and because the forest reserves have been 
extended and new reserves created, you can not get the land you 
applied for, because, forsooth, since you filed your apphcation we 
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have disqualified those lands, is a manifest injustice. We say that 
the lands submitted as base at the date of the selection, if in other 
respects found regular, though included within the exterior limits of 
reservations, shoiud be assigned to us now. 

And we believe, that whUe the bill was drawn on the other theory, 
we understand that the departments interested have realized that 
that should be done. You can readily conceive the situation where 
the opposite view would leave us. If the lands in place are not sub- 
ject to be offered as bases, we are indeed helpless, because the school 
sections inplace within the exterior limits of forest reserves can not 
be sold. Why ? Because private ownership of lands within the ex- 
terior limits of forest reserves is not desirable; that is why. It is 
the policy of the department, and proper; if we are going to have 
reserves at all, I say all reserves snould exclude from their limits 
every acre of privately-owned property; and such legislation should 
be passed as would enable the department to exchange lands outside 
of me forest reserves for the privately-owned lands within the forest 
reserves. It is impossible to carry on a farm; it is impossible to 
carry on a stock ranch, or to carry on any private enterprise within 
the exterior limits of forest reserves without constant inconvenience, 
constant annoyance, and constant expense. Hence, the forest re- 
serve can be defended only if it includes all within it, and then it is 
practically set apart. 

If we can not assign these lands as base, we can not use them at all, 
because there are not purchasers for these lands in place while they 
are in a forest reserve. As to the right to assign lands in place as 
bases for lieu selections of Government domain, I do not believe, 
under the experience of the departments, that there can now remain 
a legal (question. I am not immindful of the question that might 
have arisen upon the construction of the act of 1891, immediately 
after its passage, but the department assumed to construe that act 
as authorizing the exchanges, and there was, I think, early after the 
act was passed, a ruling that it did not so authorize; but that view 
had obtained but a short time when the department took the other 
view and continued to accept surveyed bases within forest reserves 
in exchange, and the question arising anew in 1901, the then Assist- 
ant United States Attorney General — ^now Mr. Justice Van Deventer, 
of the United States Supreme Court — in a very exhaustive and able 
opinion, examined that question, and advised the department that 
such exchanges were within and contemplated by the act of 1891. 

And from that time up to 1913, the department, so far as the records 
show, did not question the correctness of that decision. There was a 
court decision, nowever, referred to in your former hearing, Hibbert 
V, Slack, decided in 1897, by the circuit court of the southern district 
of Cahfomia, Justice Wellborn rendering the opinion, in an action in 
which neither the State nor the Federal Government were parties, 
concerning the claim of one party claiming under a homestead entry 
and the other claiming under school land provisions — neither of the 
Governments appearing — holding that the act of 1891 did not con- 
template such exchange; that the school land grant was a grant in 
presenti, covering all surveyed school sections and surveyed base 
within the forest reserve, belonging to the State and could not be 
exchanged. Mr. Justice Van Devanter, then Assistant Attorney 
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General, treating of the decision in Hibbert v. Slack, four years after 
its rendition, said that he did not approve of the reasoning and the 
department would not follow that decision. The department has 
never in a single ruling, in a single instance, followed the ruling in 
Hibbert v. Slack, but without exception, for 15 or 16 years, has pur- 
sued the opposite course or construction; and I say to you gentlemen, 
who are lawyers, for the most part, and doubtless good ones, that the 
rule of departmental construction would doubtless control the courts 
to-day, wnen it is pointed out to them that the Department of the 
Intenor and the otner departments having to do with the question 
have given since the passage of the act of 1891 a particular construc- 
tion to it, and that millions of dollars in value of private property 
have been built up upon that construction ; that the Government has 
acted upon that construction; that it has dealt with thousands of 

Eeople in the different States upon that construction; and that rights 
ave become vested under it; tne courts will say, as they have often- 
times said, that the rule or practice of departmental construction is 
controlling; and the court will follow the construction of an act at 
the time of its passage, and thereafter, followed by the department 
or departments whose duty it was to construe and enforce tne act. 

So 1 believe there could be, as an oririnal question, no doubt as to 
the proper construction of that act. I nave not any doubt that the 
Department of the Interior has the absolute right, nor have any doubt 
of its duty to list these lands independent of that question. 

But, after we had disposed of the Lake cases and gotten them out 
of the way, we came back and said, "Now, we want our lands; wo 
have fixed Lake; we have gotten him out of the way; we have given 
you our money, and we have given you our lands; we have done 
everything that you asked us to do. Now, we have a bully record 
list of lands.'' They said, ''Why, we are all ready to list the lands; 
you have settled the Lake case; everything is all right. In time 
you will get them, but we have been thinking of this question, and 
we think there is some doubt as to the department's right to accept 
surveyed school lands within forest reserves as base." ''But," we 
said, "you have been doing that for quite a number of years — 25 
years. You have accepted thousands of acres of this land from 
California; you have accepted it from every school-land State in 
the Union." "Well," they said, "we do not care what our prede- 
cessors did; we have been looking into the question, and we have 
some doubts" 

Mr. Taylor (interposing). Who said that? 

Mr. Webb. The present administration of the Interior Depart- 
ment. This was the particular language of the Assistant Secretary, 
Mr. Jones. Now, I am running Ughtly over this thing. Mr. Jones, 
I know, spent weeks and worked very hard on the question, and he 
entertains a very earnest doubt as to the correctness of the depart- 
ment's former action, and he is acting in the very best of faith, and 
I want to say here that, remarkable as it may seem, the controversy 
has continued between the State and the department in reference to 
this matter all these years, and there has never been a suggestion, 
or a beUef, on the part of either that there was anything but the 
very best of faith on the part of all of them, and there has been the 
very best of feehng. We have been a little piqued sometimes; we 
have been a good deal disappointed; we have been hurt. Surveyor 
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General Kingsbury and I were in this thing at the beginning; it was 
a long time ago; we were young men, then; our step was elastic, our 
eyes were bright, and we were hopeful, and we said, "We will do 
something for CaUfornia/' We have continued in the thing all 
these years, until we are getting old. Our hair is getting gray, and 
our step less elastic, and we hope that the thing will be finished before 
we receive the final summons. 

Mr. Taylor. And you have been complying with their require- 
ments all along? 

Mr. Webb. We have complied with their requirements aU along. 
We have said to them, ''It is your ante'' — to use western slang — and 
we have done what they called for every time. Sometimes we have 
protested and said, "Let this cup pass from us;'' but we have com- 
plied with every requirement they have ever made. We have paid 
the money when we thought we (fid not owe it; we still think we did 
not owe it. Some of their conditions we thought were severe; but 
we recognized that they were the masters of the situation. We know 
how utterly powerless is the poor devil who has to go to any land 
office, State or national — and that is it must be, because the depart- 
ments must be the autocrats in their own domain; they have to nave 
that power. But the power has not been used by the departments 
arbitrarily; there has been something that happened, somehow or 
other. There is always something happening, and it has always 
happened, that just as we had complied with one requirement, some- 
thing else came up. 

Now, they say to us, ''We can not do anything until this question 
as to the right to select forest-reserve base is settled, either by court 
decision or by remedial legislation." Gentlemen, it is a long, long 
road to a court decision, going through the Federal courts and coming 
up to the United States Supreme Court. 

Mr. Raker. Secretary Fisher held all along that the department 
had such right, did he not ? 

Mr. Webb. Yes; Secretary Fisher took a fine stand on that; his 
rulings pleased us in that respect; he never questioned his power. 

Mr. Taylor. He never questioned his power to do anything, did 
he ? [Laughter.] 

Mr. Webb. Well, I am inclined to agree with you. I do not 
believe that there ever existed in the mind of that Secretary a doubt 
as to his power to do anything; but I know as a fact that he did not 
do anything, and that was what concerned us. We agreed with him 
that he had the power and we begged him to use it; but it was not 
used in our behalf. The present Secretary feels that there is a 
question as to the power and suggested remedial legislation or a 
court decision. 

Now, strangely enough, we have in California, as doubtless you 
have in some of the otner States, individuals who, just about the 
time yoiiget a thing fixed up, will kick open the bag and spill the 
beans. We had gotten the case of Hibbert v. Slack pretty well 
worked out, and the department was feeling pretty good in this 
matter; and then we had a little condemnation suit — the Red 
Power Co. brought action against the State to condemn a section 
16 situated in a forest reserve, for a reservoir site. This was after 
the act of 1909, withdrawing surveyed school sections in forest 

45068—16 8 
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reserves from sale regularly; so the State answered pleading this act 
of 1909, saying that the section had been withdrawn from sale; the 
theory being that obtaining title by condemnation proceedings, imder 
eminent domain, was but an indirect form of sale, and therefore was 
eliminated by that act. We did not care much for the particular 
section; we wanted a decision; that was all; we did not care whether 
the power company got the sectioQ or not; it was not of great value — 
or, rather, I tninfe we wanted them to get the section, because it 
would provide a reservoir site which would result in developing that 
country. But we said, ''We will take a decision on that, and that 
will settle all questions hereafter." The only question presented in 
the trial court was as to whether the right to proceed against school 
sections in eminent domain continued notwithstanding the Thompson 
Act; the trial court held that it did; I think the trial court was 
correct. However,, the decision of the trial court was not all we 
wanted ; so an appeal was taken to the district court of appeals, and 
the district court of appeals held with the trial court; it said, ''Yes, 
that is aU right; true tne lands are withdrawn from sale by the act, 
but the act old not say they were withdrawn from eminent domain ; 
and the statutes governing eminent domain still apply and they can 
proceed against the land and obtain title to it by emment domain." 

That was all right. The matter was presented to the Supreme 
Court; and the Supreme Court practically said that the land was not 
withdrawn from proceedings under eminent domain and that this 
proceeding was all right, and they sould obtain title to the land. 
Then, after thoy had decided the case, and decided every question 
ever discussed in it, the justice, who was a very learned gentleman, 
quite opposed to forest reserves, and quite opposed to conservation 
of anything, did not quit writing — something liKe a parrot; he talked 
too much — and went on and wrote a page and a half or two pages 
more. And in that page and a half or two pages he talked about the 
forest reserves and he talked about conservation and the Government's 
policy of conservation. He said it was all wrong; he said the State 
owned these lands in the exterior limits of the reserves; that the Gov- 
ernment had nothing to do with them. Then he spoke of the act of 
1891, and of Hibbert v. Slack, and said that the decision in Hibbert v. 
Slack was all right, and that there was no power to exchange school 
sections in place in forest reserves — questions, gentlemen, 1 say to 
you, that were absolutely remote and foreign to the question at issue. 
But we did not see anything about Judge Henshaw's decision in that 
case; we thought merely that the justice ''slopped over"; but the 
courts sometimes ''slop over.'' 

But, somehow, the department at Washington heard of it. It came 
across the mountains and across the desert here to Washington, Judge 
Henshaw's decision in that Power Co. case, and the department said 
to us, "Here is what your own court decided.'' " But," we said, " that 
was not part of the case." "Well," they said, "it is in the opinion, 
so you will have to dispose of this question." And, notwithstanding 
the fact that that was not an issue m that case, we had to take out a 
writ of error and take our appeal to the Supreme Court of the United 
States, and some time or other that case will be decided; but I do not 
believe that question will ever be decided by the Supreme Court of the 
United States in this case. It was not within the issues. Gentlemen, 
it was so far from the issues that attorneys on neither side saw fit to 
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discuss it, and you know that when a point is so far from the issues 
that neither of the attorneys will mention it, it is a long way from the 
issues in the case. 

But notwithstanding that fact, this particular justice, in writing 
the opinion, discussed the question. But I do not "beUeve the United 
States Supreme Court will render a decision covering that question; 
I would like them to; I wish they would. 

Gentlemen, California comes to you for rehef in this matter* for a 
bill which will grant rehef in all the States. California urges tnat we 
are entitled to this rehef; urges that the department says to give us 
this remedial legislation, saying that Congress has approved the 
exchanges heretofore and autnorizing them in the future. We 
know the department will act if this legislation is passed; and we 
ask you, with tears this time, do not go home imtil you have recom- 
mended this bUl out in such form as wiU reUeve us, and until it is 
passed by Congress. 

The Chairman. I would hke to inquire as to the eflFect of the bill 
as introduced. Many of us are not lamihar with it; we have been 
working hard on the Oregon & CaUfomia land-jgrant matter, and 
have not yet gone into this carefully. Does thS bill as it stands 
accomplish what you have in mind ? 

Mr. Webb. Not quite — that bill as it stands. You have in the 
record a letter from Secretary Lane. The bill as it stands provides 
for the approval if r^ular- 



The Chairman. Well, I was not going to put you to the trouble of 
analyzing either the Secretary's letter or the bill; what I was going 
to ask is, if it is not prepared so as to cover what you want, have you 
prepared anything that will accompUsh what you want ? 

Mr. Webb. Secretarv Lane has done that. 

The Chairman. And has recommended it ? 

Mr. Webb. Has recommended it, in a letter addressed to you as 
chairman of this committee. 

The Chairman. And that does accomphsh what you want? 

Mr. Webb. That does accomplish the main, big thing that we want. 

The Chairman. But that provision is not in the printed bill as it 
stands. 

Mr. Webb. That is not in the printed bill. 

The Chairman. You do not have a copy of that letter here with 
you? 

Mr. Kingsbury. Mr. Chairman, I spoke with Mr. Finner, of the 
Interior Department, this morning; and perhaps that amendment as 
suggested by the Secretary may have to be changed. Mr. Finney has 
been working on it, but I understand has not yet worked it out in 
final form. 

Mr. Webb. It probably will have to be changed slightly, but only 
in certain features. This amendment, in its general lines, will accom- 
phsh the relief desired. 

The Chairman. Is it your desire that the letter from the Secretary 
should go in the record ? 

Mr. Webb. I think that letter should go in; I had assumed that it 
would. It is dated February 19, 1916, and is a copy of the letter 
addressed to you, Mr. Chairman. 

The Chairman. The letter from the Secretary will be inserted in the 
record at this point. 
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(The letter referred to is as follows:) 

Department of the Interior, 

Washington J February 19 ^ 1916. 
Hon. Scott Ferris, 

Chairman Committee on Public Lands^ 

House of Representatives, 

My Dear Mr. Ferris: Reference is mat o to the request of your committee for 
report on H. R. 8491, entitled "A bill to aiuend the act entitlea 'An act to amend 
sections twenty-two hundred and seventy-five and twenty-two hundred and seventy- 
six of the Revised Statutes of the Unitea States providing for the selection of lands 
for educational purposes in lieu of those appropriated, ' and to authorize an exchange 
of lands between the United States and the several States.'* 

This bill is identical with the tentative draft of the bill submitted to the Committee 
on Public I^ands of the Senate by this department December 13, 1915, accompanied 
by a report showing in detail reasons for the enactment of the proposed legislation. 
However, since that time St-ate offic^ials have called attention to the fact that large 
areas of lands heretofore selected by the States, which selections have not been ap- 
proved by the department on account of the legal objections which the present bill 
IS intended to obviate, have been included in forest withdrawals and that under the 
terms of sections 1 and 3 which provide for the approval of selections embracing*^ lands 
"subject to selection at date of approval," these selections, under which the State 
has applied to take lands which nave since the States' selection been included in 
forest withdrawals, could not be approved. This according to the representations 
made to me by the officials of one of the States interested, will, as to that State, render 
the legislation to a great extent inoperative. 

In view of the foregoing, should Congress see fit to do so, this department would 
interpose no objection to the amendment of section 1 as follows: 

"Strike out all of line 14 after the word ^regular' and all of lines 15 and 16, page 2, 
and insert in lieu thereof, 'and for lands whicn are nonmineral in character and have 
not prior to date of approval been withdrawn under the provisions of the act of June 
25, 1910 (36 Stat., 847), may be approved under the provisions of said act of February 
28, 1891,'" 
an4 to the amendment of section 3 as follows: 

"Strike out the words following the word * confirmed, ' in line 3, page 4, down to the 

Eroviso, and insert in lieu thereof, 'and all pending and unapproved exchanges of 
ke character if otherwise regular and for lands which are nonmineral in character, 
and which have not prior to date of approval been withdrawn under the provisions of 
the act of June 25, 1910 (36 Stat., 647), may be in similar manner adjudicated and 
approved.'" 

In department letter of December 13, above referred to, an earnest hope was 
expressed that legislation along the line of this bill be enacted in the near future, and 
I so recommend. 

In connection with the amendments suggested by this letter, your attention is called 
to the fact that there is involved in these amendments the question of disposition of 
lands within forest reservations, and it is suggested that for this reason the views of 
the Department of Agriculture should be obtained. 
Cordially, yours, 

(Signed) Franklin K. Lane, 

Secretary. 

Mr. Taylor. Has a duplicate of this bill been introduced in the 
Senate ? 

Mr. Webb. Yes; they have a duplicate in the Senate. 

Mr. Taylor. Had the Senate committee acted on it yet ? 

Mr. Webb. The Senate committee has not yet acted on it. The 
Senate committee took it up briefly yesterday for the first time, not 
closing the hearing, which was adjourned over until Saturday. 

Mr. Taylor. And did you read to the Senate committee the same 
letter to the Secretary that you have offered here now ? 

Mr. Webb. They had that letter, yes; and they were told that that 
was considered to cover substantially what was required. 
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Mr. Taylor. Do you understand that the situation of Califomia 
affects the situation in the other States in any way, so that the other 
States may be opposed to this form of this bill ? 

Mr. Webb. No; on the other hand, I understand that Califomia is 
not in disagreement with them at all, and that what this bill grants 
as to them may be done without affecting the Califomia situation; 
that the bill fits the varying conditions in the different States. 

Mr. Taylob. It is broad enough for Cahfomia, do you think ? 

Mr. Webb. Yes, sir. 

The Chairman. Each State has its own problems ? 

Mr. Webb. Yes, sir; I think each State has its own. 

Mr. Smith. Well, there are certain provisions in this bill that cer- 
tain interests in my State object to, particularly section 4, and also 
part of section 1. 

The Chairman. Is that a general matter or a local matter ? 

Mr. Lbnroot. WeU, there are entirely different questions involved 
in some of the other States than those involved in Califomia. 

Mr. Webb. Yes. I will say that California's questions are unique 
and peculiar; it is the only State which has just those problems, and 
this dUI, when amended along the lines the Secretary has suggested, 
and with what will be added to it by the department after mrther 
consideration, will meet the Cahfomia situation. 

The Chairman. Then I am right in saying that each State may or 
may not rest on the same state of facts ? 

Mr. Webb. You are right. 

Mr. Taylor. Will this bill be broad enough to meet all the diffi- 
culties in the other States? If not, then they would have to be 
adjusted. 

Mr. Webb. I imderstand that some of the gentlemen want changes 
in the particular provisions applying to their States ; but we are not 
concerned with tL provision^ aUing the other States. The bUl 
would suit our State with the changes suggested by the department; 
but as to other States there might be some particular parts of the 
bUl that would have to be amended to meet their situation. 

Mr. Finney. I do not want to take up the time of the committee 
but I want to make it entirely clear while Mr. Webb is here that the 
department is not willing to have any State selections ratified for 
any mineral lands and it is not willing to have any selections ratified 
for any water-power sites, because that is taken care of in the water- 
power bUl which this committee has reported, and which was passed, 
giving the State a right to a patent for those selections, with the 
reservation of the power of development and use. So we would not 
like to have anything in this bUI which woiUd give the State an 
absolute and complete patent to any lands withdrawn under the act 
of 1910 for water-power sites or under this petroleum or other mineral 
withdrawal, which would give them title to the minerals. 

The Chairman. You are in agreement on that, are you ? 

Mr. Webb. Yes; we are in agreement on that. 

Mr. Kent. Mr. Chairman, I am unfortunately not a lawyer, and I 
faU to understand that decision to which Mr. Webb referred. As 
I understand Mr. Webb, it was held by the Supreme Court of Cali- 
fornia that an action for condemnation of a reservoir site woiUd lie 
against the State in school-land sections in the forest reserves; that 
is, against base lands. Is that correct ? 
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Mr. Webb. That is right. 

Mr. Kent. Then it seems to me that it is probable that those lands 
are still the property of the State of California, irrespective of lieu 
rights. I may be wrong, but it seems to me that that is quite an 
important question. 

Mr. Webb. There is no question that sections 16 and 36 within 
forest reserves are the property of the State; there is no question that 
the title does rest in the State; the question is, is it an assignable title 
under the act of 1891. 

Mr. Kent. I know that nobody wants to exchange them for a title 

to a water-power site; he has to take that particular section of land* 

And that decision, it seems to me, nails that particular section down 

to the ownership of the State of California, regardless of the lieu 

election outside of the forest reserves. 

Mr. Webb. Why, the State pleaded that; the complaint alleged 
that California had the ownership; the answer admitted the owner- 
ship. Under the grant of 1853 the section had not been surveyed. 
There was no question about the ownership. That was the property 
of the State and could, but for local legislation, be sold in place. The 
only question, however, that is here involved, as I suggested, is, while 
the State is the owner of the legal and equitable title of that surveyed 
section, may it, under the act of 1891, submit that section to the 
Federal Government in exchange for* a like section of the pubUc 
domain outside of a forest reserve ? That was the only question. I 
think that is clear; And I will say that, after this question arose, 
lest the power of the State might be questioned, as to whether it 
could assim or not, having the title in place — ^nobody questioned 
that — the legislature passea an act authorizing the surveyor general 
to make the exchange; to assign each particular section. That was 
done about 1909 also; that was to avoid the question whether the 
oflicer had the right to make the exchange or assignment; the le^s- 
lature of the State thus did all that was possible; and now this bill, 
so far as it affects California, we ask you to so frame that it will per- 
mit that exchange to be made. 

Mr. Kingsbury. The legislature also passed an act providing that 
when the United States listed the lands selected by the State m Ueu 
of any particular section 16 or section 36, the title of the State of 
California to that sixteenth or thirty-sixth section immediately vested 
in the United States. 

The Chairman. Mr. Smith of Idaho, will you present your attorney 
general ? 

Mr. Smith. Gentlemen, we have with us Hon. J. H. Peterson, 
attorney general of Idaho, who has come on to be heard on behalf of 
our State. 

STATEMENT OF HON. J. H. PETERSON, ATTORNEY GENERAL 

OF THE STATE OF IDAHO. 

Mr. Peterson. Mr. Chairman, and gentlemen of the committee, 
the State of Idaho has always looked upon the State of California as 
an elder brother, and in this matter they have our entire sympathy 
and support. The case of the State of Idaho, however, in this matter 
is an extremely simple one. There are very few, if any, complications, 
and I fail to see why there should be any objection, and I think there 
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would be none, if we were standing on our own feet, here, without 
any questions occurring that have arisen in other States. 

Upon the admission of the State of Idaho into the Union, she was 
given by the Federal Government sections 16 and 36 for common 
school purposes, with the usual provision that when those sections 
were lost to the State, that she might assign as a base for the selection 
of lieu land in place of it. The State of Idaho has never assigned as 
a base any surveyed sections 16 or 36, but has assigned, as a base, 
from time to time, unsurveyed sections 16 and 36 in forest and other 
reservations. The State of Idaho, Mr. Chairman and gentlemen of the 
committee, is in a critical stage of development. Imfortunately we 
are not as old, nor as wealthy as California. We are building a great 
commonwealth out there, furnishing the people with a progressive 
government, and we are in that stage of development when we have 
to build our schools and our roads, and the taxes upon the people of 
the State, few in number, have become very burdensome, neces- 
sarily so. We have as progressive a form of government as can be 
found in the United States. The direct primary law and commis- 
sions of various sorts are already known and exercised in the State of 
Idaho. Our citizenry is very progressive. 

The school tax in the State of Idaho is very heavy, for the reasons 
I have just outlined. So that when half of our State was included 
in a forest reserve — I am speaking in round numbers — it removed 
from sale great quantities of common-school lands within unsurveyed 
sections 16 and 36, so the State of Idaho devised the plan, in coopera- 
tion with the gentlemen who are in charge of the Forestry Bureau — 
and I have to say for them that they have always cooperated with us, 
and have injected into the management of forest-reserve affairs in 
oin* State particularly a feeling of fellowship and human kindness 
that was lacking in the inception of the forest-reserve policy of the 
United States. Our interests were mutual with the forest-reserve 
officials. The sixteens and thirty-sixes, being scattered throughout 
the forest reserve, interfered with the management and control of the 
forest reserves, and being included in forest reserves, these school sec- 
tions, as I say, were somewhat removed from sale or disposition, so 
that the common-school fund could not benefit by them. We there- 
fore devised a plan to work, in cooperation with the Forestry Bureau, 
and arranged a trade — and I think Idaho was the first to take up 
this matter — and arranged a trade with the Agricultural Department 
by which oiu* imsurveyed sections 16 and 36 in forest reserves were 
cruised or estimated, and then an exchange of a body of land in a 
forest reserve of equal area and approximately equal value was decided 
upon and assigned by the State land board of the State of Idaho and 
the forest reserve. This exchange was beneficial to the State, because 
it gave us a large body of land in a compact body that could be sold; 
and that also, as I say, removed the difficulties of administering a forest 
reserve, where the State, by reason of its right to sections 16 and 36, 
had various titles scattered through the forest reserve. That was also 
vastly beneficial to the State, because, as the committee knows, it 
is always easier to dispose of timber lands, especially in a large body, 
than it is to dispose of scattered sections here and there. This was 
aU agreeable, and the State land board of the State of Idaho, which 
they had a right to do under our constitution and law, nade a con- 
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tract with the Secretary of Agriculture by which this exchange was 
consummated. This agreement is as follows: 

Memorandum of agreement niade and entered into this 4th day of October, 1911, 
between the Department of Agriculture of the United States, through James Wilson, 
the Secretary of Agriculture, and the State of Idaho, through James H. Hawley, its 
governor, looking toward a settlement and adjustment of all matters of difference 
relative to the unsiu'veyed school lands within the national forests in the State of 
Idaho. 

It is agreed between the foreg:oing parties that the following proposition shall be 
the basis of settlement, the details to be worked out as soon as practicable. 

That as to all unsurveyed school sections included within the national forests in the 
state of Idaho, excepting those lost to the State by homestead settlement or which ' 
have already been relinquished to the United States as a basis for the selection of lieu 
lands, it is agreed that the State shall relinquish her claims and select as lieu lands 
other lands equivalent in acreage and values^ lying along and within the present 
boundaries of the national forests in such pjosition that when eliminated therefrom 
all will lie outside the new exterior boundaries of the national forests. 

In order to carry out the proposition above expressed, it is further agreed that a 
representative appointed by the State land board of Idaho and a representative 
appointed bj^ the Secretary of Agriculture at the earliest possible date shall make, 
with such assistance as may be necessary, an examination upon the ground of the lands 
comprising the unsurveyed school sections to be relinquished and the lands to be 
selected in lieu thereof, and shall report their conclusion to the State Land Board 
and the Secretary of Agriculture for final approval. 

In making lieu selections as above provided, it is understood that the State will 
select this equivalent area in several large tracts, some of which will be principally 
valuable for their timber and others for their forage, but that the State may have the 
right to select smaller tracts of not less than one section in any case. 

It is further understood that after the representatives above mentioned have agreed 
upon the selections of lieu lands within the present boundaries of the National Forests 
and along the boundaries thereof, as nearly as may be equivalent in value to the 
sections 16 and 36 surrendered, that the Secretary of Agriculture will reconunend an 
executive order eliminating the lands so selected from the national forests, so that new 
boundaries thereto may be created and that the lands so selected by the State be 
entirely without the national forests and be subject to the exclusive direction and 
control of the State, provided that the law at that time is such that the lands sur- 
rendered by the State will become a part of the national forest. 

It is further understood that the salary and expenses of the representatives above 
referred to appointed by the State land board shall be paid by the State of Idaho and the 
salary and expenses of the representative appointed by the Secretary of Agriculture 
shall be paid by the United States Department of Agriculture. 

The undersigned agree to the above propositions and agree to carry them out as far 
as they have official power and authority to do so. 

[seal.] James Wilson, 

Secretary of Agriculture. 

[seal.] James H. Hawley, 

Governor of Idaho. 

Mr. Lenroot. Was that upon a basis of equal area and equal 
value ? 

Mr. Peterson. Equal area and approximately equal vj^lue, as near 
as it could be arrived at. 

Now, as I say, that contract was made in 1911. Up to that time 
there had been no question raised by the department under the act 
of 1891 that has been referred to by Attorney General Webb of 
California, as to the right of the State to assign, especially unsurveyed 
bases in a forest reserve. But upon Assistant Secretary Jones of the 
Interior Department coming into office, he raised the question, I 
think for the first time, it has been passed upon by Assistant 
Attorney General Van Devanter, who is now Associate Justice of the 
JJnited States Supreme Court, and we had relied upon his very able 
decisions. There was a long line of them that never had been ques- 
tioned, but Assistant Secretary Jones raised this question. Assistant 
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Secretary Jones is a very able lawyer, and we have every respect for 
his opinion, and have been trying, ever since the question was raised, 
to bring ourselves within the requirements of the department. The 
Legislature of the State of Idaho, in 1911, passed an act authorizing 
these exchanges. I took that case into the supreme court of our State, 
and they held that the act was constitutional in all respects. Now, 
this contract has been pending down here for five years. There is 
involved approximately 300,000 acres of land. I do not need to tell 
you gentlemen of the committee what that amoimts to to the State 
or Idaho and to the school fund of that State. There are no rights 
of private individuals involved. There is no question of difficulty 
between the State of Idaho and the Department of the Interior. We 
have always worked in absolute harmony. That is also true, as I 
have said, of the Department of Agriculture. There seems to be no 
question any place, there seems to be no objection from any source, 
but gentlemen, for five years we have been unable to clear list the 
land included in this exchange. We filed our selection lists, assigned 
our base, and those selected lists have been quietly resting in the 
archives of the Interior Department since that time. 

Mr. Rakeb. What is the main objection, that they do not free list 
them ? 

Mr. Peterson. The main objection, the only objection, is that 
assistant Secretary Jones has felt that some sort of legislation should 
be passed by Congress authorizing these exchanges, and felt some 
question about the point of law, and his authority and power to clear 
list that land. 

Mr. Raker. In the Hibbard-Slack case, did not that question 
exist, where the land is unsurveyed ? 

Mr. Peterson. I do not think in the Hibbard-Slack case that was 
touched upon at all. 

Mr. Webb. In neither of those cases did the question as to unsur- 
veyed school sections exist 

Mr. Lenroot. The Whitney case involved that question, did it not ? 

Mr. Peterson. The question may have arisen in the State of 
Washington. 

Mr. Lenroot. Does this contract that you speak of completely 
adjust all the questions between the State of Idaho and the Grovern- 
ment ? 

Mr. Peterson. Yes, sir. 

Mr. Lenroot. So there will be nothing remaining ? 

Mr. Peterson. Nothing remaining at all. That practically bal- 
ances off all our school selections. 

Mr. Lenroot. There will be no right of any further selection of 
surveyed lands. It completely adjusts the grant ? 

Mr. Peterson. There may be a few scattered acres here and there, 
but in the main it clears our situation entirely, and balances our 
books. 

^Mr. Lenroot. Is it intended as a settlement of the entire contro- 
versy ? 

Mr. Peterson. As far as we know, it includes all the land that we 
have to exchange. 

Mr. Lenroot. That hardly answers my question whether the con- 
tract completely adjusts it for all time. I speak now of the terms of 
the contract, of course. 
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Mr. Petebson. Yes, that is all the land we could find at that time. 
I do not want to bind myself down to stating that we may not suffer 
a loss of 160 here and there, as time goes by, but I do mean to say 
that, as far as the land department of the State of Idaho knows at 
this time, it has suffered no loss of school land that is not included 
in the contract. That was our desire and intention, to balance off 
our books, and I think it does so. 

Mr. Lenroot. Does it surrender any claim to any of these lands 
any place within these reservations ? 

Mr. Peterson. Yes, it surrenders aU title and claim. 

Mr. Lenroot. Not only to the specific lands, but to any lands; is 
that true ? 

Mr. Peterson. To all lands described in the clearings. 

Mr. Lenroot. This is a serious question, then, and if it be a ques- 
tion of law, and there are to be any lands that you have not taken, 
care of that are in* place, you have still got the question of title 
remaining as to any lands not described in your contract. 

Mr. Smith of Idaho. If this law is passed an adjustment could be 
effected under its provisions apphcable to any lands not included 
in exchanges now pending. 

Mr. Peterson. This act is not intended to wipe us out or take up 
any losses we may suffer hereafter. It does, as I say to the committee, 
practically let us out and balances our books. 

Mr. Dill. Will this law affect the contract ? 

Mr. Peterson. I was intending to reach that in just a moment. 
We have some minor amendments, all of which are acceptable to the 
Secretary of the Interior, and which I shall call to the committee's 
attention in just a few minutes. I took up with the Secretarv, upon 
my arrival here, in conjunction with Mr. Smith, the question of having 
the contract to which I have referred definitely referred to and ac- 
cepted in the bill which is now before your committee. It will be 
noted that in section 2 of the act a provision is made ratifying the 
agreement between the United States and the State of South Dakota. 
The State of Idaho and the State of South Dakota are the only States 
that have consummated their agreements with the department. 

Mr. Raker. Is a copy of the contract between your State and the 
Federal Government in this hearing in the report ? 

Mr. Peterson. Yes; I think that is included in the report. 

Mr. Raker. It ought to go in, so the committee will understand 
the situation. 

Mr. Peterson. Is it in the report, Mr. Potter? 

Mr. Potter. I think not. 

Mr. Peterson. Then I would like to put this in. 

The Chairman. Do you want to put it in at this point? 

Mr. Peterson. Yes; I might as well put that in first. 

The Chairman. What is mat ? 

Mr. Peterson. It is an agreement dated the 4th day of October, 
1911, between the Department of Agriculture of the United States, 
through James Wilson, Secretary, and the State of Idaho, through 
James H. Hawley, then governor, looking to a settlement and adjust- 
ment of all matters of difference relative to the unsurveyed school 
lands within the national forests in the State of Idaho. 
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Mr. Taylor. Between Secretary Wilson, then Secretary of Agri- 
culture, and Mr. Hawley, who was governor of the State of Idaho 
at that time i 

Mr. Peterson. Yes, sir. 

The Chairman. May I make a suggestion there. Would it not be 
well to let that letter follow your proposed amendments there. It 
would seem that your amendments that you are going to offer would 
be in keeping with this agreement. 

Mr. Peterson. That is true. 

The Chairman. Would it not be well to let this letter appear 
following your proposed amendments? 

Mr. Peterson. 1 do not know. I considered that a moment ago. 
I think, inasmuch as the amendments we propose . relate directly 
to this, and it is all bottomed upon this, the better order would be 
probably to put the contract in first. I do not know. I would yield 
to any suggestion. 

The Chairman. So, without any objection, this contract will be 
admitted to the record at the inception of Mr. Peterson^s statement 

Mr. Potter. I want to say, Mr. Chairman, that later on I will 
present to the committee copies of the agreements that have been 
entered into with all of the different States, and present to the com- 
mittee full information in reference to the detail of them. 

Mr. Lenroot. I would like to ask at this point, following mv 
inquiry of a moment ago, would you have any objection to an amend- 
ment of this bill, provided the terms are accepted, that there shall 
be a relinquishment of all lands in place, reserving a right to indem- 
nitv, if they are not all covered by this contract, not cutting off any 
rights to any lands, but adopting this method of settlement of 
further indemnity, if there be any ? 

Mr. Peterson. I would be very glad to have any, very glad in- 
deed, and that is just exactly what we intend to do. 

Mr. Lenroot. Simply saving such rights. 

Mr. Peterson. Yes; we believe this act gives us that power. 
Now, the land described in the contract was excluded from reserve 
by presidential proclamation, and as I have explained to the com- 
mittee, was included in our clear lists which are pending in the 
Interior Department. Now, the State of South Dakota and tne State 
of Idaho are the only States which have consummated their agree- 
ments. We have done everything that the contract requires and 
the Department of Agriculture has done everything this contract 
required it to do. Nothing remains but the act of the Secretary to 
clear us. I called the attention of the Bureau of Forestry and Mr. 
Potter to the fact that Idaho should be included with South Dakota 
in the second proviso in section 2, inasmuch as we, too, have con- 
summated our agreement. 

The Chairman. That occurs on page 3, lines 15 and 16, of the bill, 
if the committee wants to look at it. 

Mr. Peterson. That matter was taken up with the Secretary of the 
Interior, and he agreed to include the State of Idaho in that regard, 
and prepared and submitted to the chairman of this committee and 
the chairman of the Public Lands Committee of the Senate, a letter 
under date of March 18, 1916. I should like to have that letter, 
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including a copy of the amendments which we desire, also included 
in the record. 

The Chairman. Without objection, it will be incorporated at this 
point. 

(The letter referred to is as follows:) 

Department of the Interiob, 

Washington, March 18, 1916, 
Hon. Henry L. Myers, 

Chairman Committee on Public Lands, United States Senate. 

My Dear Senator: By letter of December 13, 1915, I transmitted to your com- 
mittee a tentative bill intended to meet the difficulties encountered by the depart- 
ment in the adjustment of the several school grants, and the measure thus submitted 
was subsequently introduced as Senate bill 2380. 

By section 2 of. this bill provision is made for a plan of adjustment of the school 
grants, in so far as they fall within the exterior limits of national forests, through 
mutual agreements between the United States and the States. . In the second proviso 
to this section the agreement of adjustment heretofore made and consummated 
between the United States and South Dakota is ratified and confirmed. 

When the draft of this measure was originally under consideration in the department 
it was not believed that any of the agreements that had theretofore been entered into 
between the States and the United States, with respect to the adjustment of school 
grants within forest reserves required ratification, except in the case of South Dakota, 
where title to the subject matter of the agreement had actually passed by the approval 
of the Secretary of the Interior. 

Attention is now called to the pending agreement entered into under date of October 
4, 1911, between the Secretary of the Department of Agriculture and the governor 
of the State of Idaho, and the fact that in pursuance thereof the President of the 
United States, by proclamations of June 4, 1912 (37 Stat., 1743), and March 3, 1913 
(37 Stat., 1777), modified the boundaries of certain national forests in the State of 
Idaho to permit of the consummation of said plan of adjustment it being accordingly 
su^ested, in order that no question should arise hereafter as to the validity of this 
adjustment under said agreement. Congress should also ratify proceedings under this 
agreement, so far as consummated, the same as in the case of South Dakota. 

This proposition meets with my approval, and I have therefore the honor to suggest 
the following amendment of the second proviso in section 2 of Senate bill 2380: 

*^ Provided further J That tiie agreements between the States of South Dakota and 
Idaho and the United States, January fourth, nineteen hundred and ten, and October 
fourth, nineteen hundred and eleven, so far as heretofore consummated in accordance 
with the proclamations of the President, February fifteenth and June fourth, nineteen 
hundred and twelve, and March third, nineteen hundred and thirteen (Thirty-seventh 
Statutes at Large, pages seventeen hundred and twenty-nine, seventeen hundred 
and forty- three, and seventeen hundred and seventy-seven), are hereby ratified 
and connrmed." 

Very truly, yours, 

Andribus a. Jones, Acting Secretary. 

Mr. Peterson. Now, the bill which is pending provides in section 
4 as follows. It is just a few lines, and I will read it: 

That the provisions of sections 1 and 2 of this act shall be applicable only where the 
State shall have, by constitutional legislative enactment, signified its assent to the 
terms of said act of 1891. 

The State of Idaho has done that, and as I have said, has had it 
passed upon by the Supreme Court, and held to be constitutional. 
But the section goes on, ''as herein declared and amended." Now, 
we thought it unnecessary to compel the State of Idaho, in that it ac- 
cepted the act of 1891, and had gone through the courts with it, and the 
act of 1891 has in it the gist of the act which is before the committee; 
in other words, there would be, it seems to me, no logical reason for 
compelling the State of Idaho to go back to its legislature and 
accept this act which is before the committee now, and take that act 
before the Supreme Court of the State of Idaho, before it could get 
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these 300,000 acres of land clear listed. So, to avoid that necessity, 
I suggested to the Department of the Interior that the proviso to which 
I have referred, and which is included in the letter 1 just have had 
introduced in evidence, under date of March 18, 1916, addressed to 
your chairman, switched over where it occurs in the bill pending in 
section two, to the end of section three. Instead of leaving it where 
it is, we propose to switch that to the end of section three, so as to 
validate this contract, without the necessitjr of again going before 
our legislature and supreme court and necessitating that long delay; 
and that amendment is acceptable to the Secretary of the Interior. 

Mr. Dill. Do you include South Dakota and Idaho ? 

Mr. Peterson. Yes, sir. 

Mr. Taylor. The State of South Dakota could have no objection 
to that, could it ? 

Mr. Peterson. No; I submitted it to the Senator from that State 

Jesterday, and he had no objection. I think the Secretary of the 
nterior has no objection. 

Mr. Finney. The department has no objection to that. 

Mr. Lenroot. That might cover a case in the past of a mere accept- 
ance by your legislature of the act of 1891, but if the proper construc- 
tion of the act of 1891, unamended, be that it did not authorize these 
selections, then where are you, so far as the assent of the State of 
Idaho is concerned, unless you accept it as amended in this bill? 

Mr. Peterson. There is no essential diflFerence, that we can see, 
nor can the department see it, between exchanging these lands in 
block, or in bulk, and exchanging them by piecemeal, as authorized 
in the act of 1891. We could see no legal dinerence between the pro- 
cedure; neither could the department. It simply facilitates the State 
in filling the land grants that we get. 

Mr. Lenroot. "fliat has been the theory, that here was an actual 
loss to the State of Idaho of the lands in place, for, which you were 
entitled to secure indemnity, has it not ? But upon the other possible 
theory, that here was a grant of these lands in places, and the title 
was conveyed to those lands, then under the act of 1891 you would 
not be entitled to select imder the provisions of that act, but this act 
which rives you that right ? 

Mr. Peterson. I do not think I quite get your question, Mr. 
Lenroot. 

Mr. Lenroot. I am not very familiar with this. 

Mr. Finney. As I understand his point, it is whether if, under 
your amended act, the grant of title to unsurveyed school sections 
passed. As I understand, the State of Idaho has no right to sur- 
render them, as the basis of these selections, under the existing law. 
I do not understand the State of Idaho makes that claim. It does 
not claim that title to unsurveyed school sections passed. They 
admit it does not pass until identified as unsurveyed. I think the 
Supreme Court has so held. 

Mr. Peterson. I thank you very much, Mr. Finney. 

Mr. Lenroot. Of course, that is directly the question in the State 
of Washington. 

Mr. Peterson. But, so far as the State of Idaho is concerned, 
Mr. Lenroot, the question of the time of the passage of the title to 
the State under this granting act has been before our supreme court 
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and has been passed upon, and they have held, I say, that, so far as 
the unsurveyed school sections are concerned, it is a floating grant, 
and does not attach until identified by survey. The department 
itself is satisfied with the decisions. We have had three decisions 
there on that subject. 

Mr. Lenroot. Was the question ever raised as to the effect of a 
grant between the time of actual survey and the approval of the 
plats. That has been up, Mr. Finney, has it not, in one or two cases ? 

Mr. Finney. I think the question has been raised, Mr. Lenroot, 
but perhaps not in connection with Idaho. 

Mr. Lenroot. No; I did not mean in connection with Idaho. 

Mr. Peterson. Now, gentlemen of the committee, I have been 
working five years on this proposition, not as long as the State of 
Califomia, of course, but we can not afford to wait as long as the 
State of Califomia. They are opulent, and we are, as I stated in 
the beginning, we are poor, and we need everything that the Grov- 
emment intended that we should have for the benefit of our schools. 

In the matter of possibilities we are certainly opulent. We have 
one of the most wonderful States in the Union. If we could avail 
ourselves of the resources we have, and extract ourselves from en- 
tangling and embarrassing red tape in the adjustment of our affairs, 
Mr. Chairman, we would nave a blooming and blossoming Common- 
wealth, beautiful to behold. 

Tnis is of no interest to the committee, but I flatter myself that 
possibly it is to the great State of Idaho. I am going out of poUtics 
this fall, and a new man will take my place. I have studied this thing, 
and worked on it for five years, and I would pray the committee, on 
my bended knees, that while we have this thing before us, while we 
all understand it, where there is no objection to it, that even in view 
of your great duties that you have to perform now in the present con- 
dition of public business, that you do give some little time to this 
act, and that you assist the State of Idaho in obtaining this title to 
this school land, which the Government intended it should have. 

The Chairman. Might I interrupt your very eloquent statement by 
suggesting that you and Gen. Webb, and the rSst of the new blood 
that comes into this equation, go over and pour some eloquence on 
the Senate committee that has been killing our bUls that we pass 
here and never report anything? We sit here months in and months 
out reporting bills and sending them over there, and I think if you 
will prevail on them with equal fervor that you have on us you might 
be able to accomphsh something. 

Mr. Peterson. Mr. Chairman, I have given up all hope of trying 
to convert the Senate committee. There is no politics in this bilL 
There is nothing spectacular in it. If we had a bill here — if the com- 
mittee will pardon me — that had in it spectacular features, then I 
have no doubt that I might convert the Senate committee. But I 
woidd like the time to come, Mr. Chairman and members of the com- 
mittee, when these obscure matters that so vitally affect the people 
of the State, even though they are not spectaculat, might be gotten 
through Congress, and I would deUght to see the time come m our 
poUtics, if the committee will permit me to say so, when the hard- 
working man, without the ability to advertise, wiU come back into 
his own in the affairs of our Nation, and the spectacular man wiU 
disappear forever from the history of the horizon of our poHtics> 
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Mr. Smith of Idaho. Mr. Chairman, I want to introduce, in the 
record at this point and read for the information of the committee a 
telegram I have just received from the State land commissioner, 
Hon. George A. Day, addressed to me, which reads as follows [reading] : 

The biU legalizing the exchange of lands will be considered by your committee 
to-morrow. The State is most vitaMy interested in this bill. I hope it can be passed 
speedily and give us the relief we so much need. Under the delay Idaho is sunering 
materially. 

Georqe a. Day, 
State Land Commissioner. 

The Chairman. You want that to appear in the record at this 
point 1 

Mr. Smith. Yes, sir. 

Mr. Raker. I would like to state in the record that the presenta- 
tion of this matter by Attorney General Webb and Surveyor General 
Kingsbury comports with many letters and telegrams, and in fact 
the general desire of the people in northern CaUfomia who are involved 
and interested in the aajustment of this lieu-land situation between 
the State and the Government, and therefore their presentation of it 
covers the whole matter, without going into any particular one, and 
if the others have not come, it is because the attorney generaVs and 
surveyor generaVs statements contain a full and clear presentation 
of it. 

Mr. Taylor. There is no division of sentiment in California on the 
subj ect ? 

Mr. Raker. None whatever, as presented by the attorney general, 
but the bill, as originally presented, of course would undo the whole 
thing. 

STATEMENT OF MR. ABTHTJB BERGESON, GEBALDINE, MONT. 

Mr. Bergeson. I was sent here, as a delegate from a community 
of Geraldine, Mont., on the State land bill. It seems that the State 
has made more selections in our county than in any other one county, 
and the title of the lands being in question, has been held back, and 
not open to settlement of any kind. The State land and this Ueu 
selection comes up into our town, up into the town site, and includes 
80 acres of our town site, and there is one selected township of land 
that is covered entirely by this lieu selection. Last spring a year ago 
I made a trip to Helena as a member of the school board of our town, 
to see if the school board could get a site for school purposes, and the 
school land board informed me that the State had no title; they had 
made selection of the land, but had no title, and they could not give 
us any assurance as to when they could get title; it might be sev- 
eral years, on account of the legislation that would be necessary to 
be perfected. They thought it would take a special act of Congress, 
an amendment to the constitution of Montana, to get a title. On 
the strength of this a number of homesteaders, I think something like 
72 or 75, came in there, and filed on this land, under the contention 
that the State had no title to it. That law is perhaps more famiUar 
to you people than it is to me. I am not a lawyer, but the contention 
of the settlors was that the State had no title, and on the strength of 
that contention they filed on the land, went ahead and made their 
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filings, and put up their cabins and made necessary improvements to 
hold the lands. 

Mr. Lenroot. Were their filings received ? 

Mr. Bergeson. Their filings were rejected at the local land office, 
but they appealed to the Department of the Interior. The State 
selection naturally is detrimental to the community. There are 
something hke 25,000 or 30,000 acres of State land sold that had been 
selected and had been approved, and title passed to the State about 
four years ago. This land was sold to buyers who were natural 
speculators on the whole tract of land. That was sold four years 
ajgo. I warrant there is not 640 acres in cultivation at the present 
time. Last spring a year ago the State sold 22,000 acres of their 
land, I beheve, in our territory. There are only 80 acres of that 
land that has been put in cultivation. 

Mr. Taylor. Dia your State land board do this, or who ? 
Mr. Bergeson. The State land board sold it, according to the 
State laws, at a minimum price of $10 an acre. It had to be adver- 
tised for sale, according to the State laws, and the idea is that specu- 
lators come in there, and they are buying this land on 20-year pay- 
ments, paying 15 per cent down, and the balance in 20 ecjual annual 
payments, at 5 per cent interest. Five per cent is something unheard 
of m our country, outside of the State department. We are more in 
the habit of paymg 10 and 12 per cent, and are glad to get money at 
that rate. So, from a speculative standpoint, it is a good investment. 
These people come in there with the idea of buying this land at $lt) 
an acre, holding it for a year or two, and then turning it over to 
locators, when tney demand any price they hold it for. 

Mr. Taylor. How does this oill aflfect it ? 

Mr. Bergeson. The lands that the State have selected have been 
approved, or will be approved by this bill, but the biU does not make 
any provision, or has not made any provision, for the approval of 
the lands that are pending, that have been selected but not approved, 
and these homesteaders should come in and get title to the lands. 

The Chairman. So your interest is with reference as to whether or 
not the homesteader shall get the land or the State ? 

Mr. Bergeson. Yes. It only involves a small portion of the ap- 
propriation to the State, and that State has something like 400,000 
acres of this land. We have nothing to criticize, either the depart- 
ment or the State, and are wilhng to hold all the land selected by 
the State, with the exception of this one small body, which is the 
only parcel that is in question. 

The Chairman. Have you, Mr. Bergeson, taken this up with Mr. 
Stout or the department ? 

Mr. Bergeson. Yes; I have taken it up with Mr. Stout; also 
Senator Myers. 

The Chairman. With the Interior Department? 

Mr. Bergeson. Yes. 

The Chairman. Could you get an amendment out of them ? 

Mr. Bergeson. Mr. Jones has assured me that if we can get an 
amendment to the bill he thinks there is no question but what the 
Interior Department will pass on it. 

The Chairman. You have not as yet drafted an amendment? 

Mr. Bergeson. No. It will only be a short amendment, coming 
in the provision under the first section of this act: 



lA^DB POB fiJDUOAXIONAL PURPOSES. 129 

Tjhat all pending and unapproved selections ^heretofore made under said grants and 
in accordance witn said act, if found otherwise r^ular, and for lands subject to selec- 
tion at date of approval may be approved under the provisions of said act. 

The Ohaibman. You cauld work that out with Mr. Stout later « 

Mr. Bergeson. Yes. The amendment wi]l only be to except ^ 
homestead fiUngs in Choteau County made prior to a certain daAe. 

The Chairman. Are there homestead filings in other coxmties ? 

Mr. Bergeson. No; this is the only county. I understand the 
State Department has no objection to this, either. This only applies 
to the State of Montana. 

The Chairman. Have you any showing from them as to 
whether 

Mr. Bergeson. No; they could not concede our contention, be- 
cause if they did it would put them on record and maybe start a 
movement for the whole country to jump in on these fihngs. 

The Chairman. You think you can agree with your State delega- 
tion in Congress about that ? 

Mr. Bergeson. I think so. 

The Chahiman. And you think the department would not oppose 
an amendnient ? 

Mr. BebgesiON. I think the department would not oppose an 
amendment. 

The Ghaebman. How many acres would that involve ? 

Mr. Bergeson. Something Uke 30,000 or 40,000 acres; not exceed- 
ing that. 

The Chairman. These fiUngs have only been made in one county? 

Mr. Bergeson. In one county. 

The Chairman. How far have these homesteaders gone ? 

Mr. Bergeson. They have made their fihngs and put up improve- 
ments. 

The Chairman. But the fiUngs have been rejected ? 

Mr. Bergeson. Yes; they have been rejected, but they have ap- 
pealed to the Interior Department. 

Mr. McClintic. They have made improvements ? 

Mr. Bergeson. Yes; some have made improvements. 

The Chairman. What induced them to make application, and then 
make these improvements on State selections i 

Mr. Bergeson. They base their contention on Mr. Jones's letter, 
of the department, of February 19, rejecting the standing of State 
selections imtil sucn time as Congress could act on it. 

The Chairman. They sought to acquire lands, feeling that until 
they were finally acted upon, they might have their rights protected 
to entry and good title ? 

Mr. fiiERGESON. Yes, sir. 

Mr. MoClintic. Did some locator bring these parties in ? 

Mr. Bergeson. No, sir. They are all local people. They have 
no speculative interest. I think every one of them is a bona fide 
resident. 

Mr. McClintic. They live right there in the county? 

Mr. Bergeson. Yes. 

Mr. Stout. I might supplement Mr. Bergeson's statement by 
saying that these lands were lyine there idle, and the settlers wanted 
them, but the State announced they had no title to the land, under 
the rulings of the Department of tne Interior, and the settlers said, 

45068—16 
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"If the State has not the title to this land, we will go in and settle on 
it/' and they are real bona fide settlers. That is the long and short of 
their contention. 

Mr. Bergeson. We do not contend we are legally right. We may 
not be. That is not the contention. 

Mr. Raker. That selection of the State is now pending in the 
department here, imdisposed of ? 

Mr. Bergeson. Yes. 

Mr. Raker. If the department would reject the State selection, it 
would be pubUc land and the homesteaders would get the title ? 

Mr. Bergeson. Yes. 

Mr. Raker. If this bill confirmed the State selection, the State 
would get the title and dispose of it as it saw fit and the homesteaders 
would lose out ? 

Mr. Bergeson. Yes. 

Mr. Raker. Are there no other applicants for this land except 
these homesteaders ? 

Mr. Bergeson. That is all. 

Mr. Raker. No other lieu-land selection? 

Mr. Bergeson. No. 

The Chairman. Are there any controversies? These are 160-acre 
entries, are they ? 

Mr. Bergeson. Three hundred and twenty, but it would be better 
if we could make them 160. 

The Chairman. Is there any compUcation between the settlers 
themselves, as to two or three claiming one tract ? 

Mr. Bergeson. I do not think so. 

The Chairman. You do not know of any controversy of that sort? 

Mr. Bergeson. No. 

The Chairman. There is one rejected appUcation on each tract? 

Mr. Bergeson. Yes; as far as I know. 

Mr. Smith. How did thev enter the 320 acres, under what law ? 

Mr. Bergeson. Under tne enlarged-homestead act. 

Mr. Smith. Has that land been designated? 

Mr. Bergeson. I think all that land in Chouteau Coimty is described 
as 320 acres. You see, I came to Montana several years ago — about 
12 years ago. I was in the banking business there. The poUcy of 
the State at that time was to protect the stockman. If a stockman 
had a ranch, he would have a water hole, or something of that kind, 
for stock, and he would ask for five or six thousand acres, to be se- 
lected by the State, to nm a sheepfold. That was all right a few years 
ago, but our coimtry has changed over night from a stock coimtry to 
a farming country. Land in our community to-day that was worth- 
less a few years ago is selling now for from $25 to $30 an acre for un- 
improved land. That has all been so rapid that we can not realize 
ourselves that we are out there. 

Mr. Smith. Is that a wheat coimtry? 

Mr. Bergeson. It is a wheat country; yes. 

Mr. Kent. Would the State have any objection to letting it go fop 
homesteads ? 

Mr. Bergeson. I do not think they would have any objection. 

Mr. Stout. There are pecuUar conditions that surround this par- 
ticular contract. The settlers went on there with no purpose of 
speculation, but with the bona fide intention of settUng on the land, 
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and thinking that their right, which was due to them by reason of 
settlement, would not be subservient to the State's rights. 

Mr. Kaker. Mr. Bergeson, whom do you represent here ? 

Mr. Bergeson. I represent the commimity of farmers in the 
county. 

Mr. Raker. A commercial club ? 

Mr. Bergeson. No. I am a merchant there. I have nothing to 
do with this, except that they wanted me to come. Mr. MacDonald 
also is city clerk and an attorney, and also one of the homesteaders. 
I have no land in controversy myself, and do not expect to have any. 
I have not used my homestead rights and do not expect to use them, 
because I have more work than 1 can take care of, taking care of my 
own business, so I have no personal interest in the matter whatsoever, 
simply to represent the homesteaders. 

The Chairman. You get together with Mr. Stout and draft such an 
amendment as you can suggest. 

Mr. Bergeson. We wouW like the committee to give- this some 
consideration in the report. 

The Chairman. We will consider vour claim vory carefully. 

Mr. Lenroot. Mr. Stout, I would hke to ask you whether you 
know whether the State will adjust the matter with these purchasers, 
if this is done, or whether it will still compUcate matters, so that the 
claim to the land might be made by the purchasers after the home- 
steader has gotten the title ? 

Mr. Stout. There are no* purchasers. 

Mr. Lenroot. Thoy have purchased different tracts. 

The Chairman. They have only filed that selection. It has not 
been approved. 

Mr. Stout. The selection has not been approved, Mr. Lenroot, 
there. 

The Chairman. There would be no comphcation there. 

Mr. Lenroot. There has been no sale by the State at all ? 

Mr. Stout. There has been no sale by the State at all. 

The Chairman. The selection has not yet been approved. 

STATEMENT OF HON. FRED I. DENNETT, EX-COMMISSIONEE 
OF THE GENERAL LAND OFFICE, WASHINGTON, D. G. 

Mr. Dennett. The matter has been thoroughly covered by Mr. 
Bergeson. The only point that came up was on the fact that the 
bill as it is now drawn would determine the applications of the 
settlers finally. 

The Chairman. It would knock them out ? 

Mr. Dennett. It would knock them out. 

The Chairman. Let me ask you as a matter of law. You probably 
know better about these things than any of us. This selection, of 
course, has been made by the State for this land in the county repre- 
sented by Mr. Bergeson. Now, if we summarily except that part of 
the State selections, and allow these settlers to treat this as public 
land and go on and perfect their rights, has the State any claim against 
the settlers or the Government, any just claim ? 

Mr. Dennett. I would hesitate to pass upon that question, Mr, 
Chairman, offhand. You have heard this morning a long argument 
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on lieu selections. It is one of the most complicated questions before 
the department. 

The Chairman. It is a question of how far their rights have passed 
by the mere selection. 

Mr. Dennett. That is pending before the department. As far as 
the settlers are concerned, it is to be finally determined, as I under- 
stand it. 

The Chairman. In abundance of safety for the committee, we ought 
to exact something from the State that they are willing to yield on 
these particular tracts squatted on by those people. 

Mr. Dennett. Mv impression is that the very least you can do 
is not to pass a bill which will finally determine this question, and 
not allow the Interior Department to settle this question between 
the settlers and the State and the Interior Department. I do not 
think the committee wants to solve that contest in the bill it passes 
now. 

The Chairman. Had you not 'better prepare a little something for 
us on that ? 

Mr. Dennett. T wUl be very glad to do that, Mr. Chairman. 

Mr. Lenroot. May I ask Mr. Dennett, so far as those rights are 
concerned, are they not protected, so far as the bill stands ? 

Mr. Dennett. The matter, as you have noticed this morning, is in 
a very peculiar situation. The present policy of the Secretary seems 
to be that unless you give him new legislation on these State-selection 
lands these homesteaders will come in and ask for this land. I doubt 
if the words that are contained in the bill protect the settlers. You 
will notice in the first section there that there is a clause approving all 
pending selections. It says: 

That all pending and unapproved selections heretofore made under said grants 
and in accordance with said act, if found otherwise regular, and for lands subject 
to selection at date of approval may be approved under the provisions of said act. 

Mr. Lenroot. The confirmation, however, does not relate to any 
lands or selections which have not been approved. 

Mr. Dennett. But how are you going to do it ? We would be per- 
fectly willing, as I imderstand it, ifVe are allowed to fight this ques- 
tion out as to whether we had the right or not, but I think you would 
find it rather difficult to get this matter up before the department 
imder that section. 

The Chairman. In other words, if the legislation is allowed to stand 
as it is, you think that would perhaps determine the rights of the set- 
tlers adversely ? 

Mr. Dennett. I think so. 

The Chairman. You do not think they would he able to get their 
matters litigated as it stands ? 

Mr. Dennett. I do hot think so. 

The Chairman. On the other hand, you would hardly think the 
committee justified in putting a proviso in there specifically allowing 
the settlers to take the land unless there was some relinquishment or 
condemnation on the part of the State, would you ? 

Mr. Dennett. You mean so that there would be no comeback in 
the future ? 

The Chairman. Yes. 

Mr. Dennett. That is an act for the committee to determine. 
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Mr. Taylor. Mr. Dennett, have you any suggestions that you 
would care to submit here for the benefit of the committee ? 

Mr. Dennett. I should be very glad to submit an amendment, 
after conference. 

Mr. Taylor. I mean generally on this bill. 

Mr. Dennett. No, indeed. 

Mr. Taylor.'^ We would be glad to have the benefit of your infor- 
mation, if you would give it to the committee. 

The Chairman. I hope you will^ Mr. Dennett, assist the committee 
as well as you can on that proposition. 

Mr. Dennett. I will be very glad to. 

Mr. Ra;k£R. If the State should lose this land that it has now 
applied for, for which these applications are pending, upon which 
these settlers are claiming homesteads, would tnat in any way afifect 
their rights to select other lands in place of that by virtue of the 
base which tibuey have ? 

Mr. Dennett. I should not so understand it. 

Mx. Kakbr. Then, if these settlers are given this land it is your 
understanding that the State in effect would not lose any right to 
select any other lands in place thereof ? 

lifr. Dennett. That would be my personal opinion. 

Mr. Taylor. Eauitablj the State ought not to lose this land, if 
the Govemm^it auows it to go into homestead settlements? 

Mr. Dennett. I do not see how it could, because it takes back the 
land that is offered for this. It does not lose that land. 

The Chairman. The only question is how far the State selections 
affect the lands. 

STATEMEISTT OF HON. J^HES M. QILIETT, EX-GOVEBITOX OF 

THE STATE OF CALIFOBiriA. 

Mr. Gillett. Mr. Chairman and gentlemen of the committee, I 
have only a few remarks to make, and some of them will be in refer- 
ence to matters that have been just under discussion. I was gov- 
ernor of the State of California when Mr. Webb and Attorney General 
Kingsbury started on this question, as I think the attorney general 
has told vou. Our people were complaining, that they comd not 

fet their Lands listed, and the Government was holding up all lands 
ecause of appropriations of lands upon the part of our State, and 
it started, as General Webb has stated, when that matter was up. 
I think everything has been cleared, but as far as California goes, 
and the Government have reached the conclusion that some legisla- 
tion is necessary, and that legislation is embodied in the biU now 
before this committee. So we have reached that conclusion, and 
the one thing which remains now is to pass a bill which the depart- 
ment thinks is necessary and which we believe is necessary to take 
care of the situation. 

I might say, in passing, that selections made by the State — and 
some of ours are from 15 to 30 years old, and as soon as that selection 
was made, the money was received by the State for the land, but 
if it was land that was unappropriated, it was listed. There was no 

{>atent necessary coming from the Government to the State of Cali- 
omia for the land which the Government had selected. The mere 
listing was all that was necessary, and the only instrument of title 
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was the patent that the State itself gave. So our people, in making 
these selections upon land that was unappropriated, always treated 
the title as good title, and it was sold as such, and many pieces of 
property involved have passed hands a number of times, some as 
valuable agricultural land, some as grazing land, and a great deal 
of it as tinioerland. 

Mr. Raker. The State actually issued its patent t 

Mr. GiLLETT. The State would issue a patent, if they paid for it 
in full, but if they only paid 20 per cent, then it issued a certificate 
of purchase, a^d people bought this title and paid money for it. 
Some of the land Ibecame very valuable, as these 25 and 30 years 
passed bv, and the State endeavored to get this land listed, so that 
the people who have purchased this land from the State in the years 
past could get the title they thought they were going to get, and 
get this cloud removed. As I said, some of the land is timoerland. 
Naturally, there is a great deal of timberland in California. This is 
evident from the fact that one-third nearly of the State has been set 
aside in forest reserves. After these selections were made, after the 
property had passed, a great deal of it, from hand to hand, and 
become valuable, forest reservations were established, and we find 
the land now, that is a great deal of it, within forest reserves. I think 
about 70,000 acres that the State claims a right to have listed to-day 
is within the forest reserves that were not within the forest reserves 
at the sime the selections were made. 

Of course, the law is that you can not locate on any land within 
the forest reserves, and the bill, as it is prepared, making the matter 
of land subject to selection at the date of approval, would take from 
the State of California those 70,000 acres which it has already sold 
to different citizens, and for which they have paid money, some of 
it years and years ago, which we think would not be fair, and the 
mere fact that it is forest reserve ought not to make any difference, 
because the people have come from different parts of the country 
and have bought up tracts of land for the purpose of building saw- 
mills there, and have developed the country, and they need the 
property which they have, and which they have no title to. So we 
think that the amendment suggested by General Webb that it should 
read ''subject to selection at the date of selection" would be proper 
and such an amendment will be prepared, I behave, by the Interior 
Department, which will protect these people and will also protect 
the Government as far as mineral land is concerned, and as far as 
water-power sites are concerned, which I beUeve ought to be pro- 
tected. We have got large water-power sites in our State, and it is 
oing to be one of the great assets of the State. I believe there will 

e no trouble in preparing an amendment which will take care of 
that. All I wish to say is that the matter is of great importance to 
our State. The matter has dragged along for a great many years, 
and we finally reached a point ^ere the Government and the State 
of California, as far as the State of California goes, agree, and the 

1)eople are writing and telegraphing and anxiously awaiting for this 
egislation to go through, so they wul know just what their rights ore. 
Mr. Kakeb. General, so far as CaUfornia is concerned, is not the 
amendment suggested by you reaUy covered in section one of the bill ? 
Mr. GiLLETT. In section 1 and in section 3. The same amend- 
ment will have to be made both to section 1 and to section 3. That 
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is set forth in the letter that Secretary Lane has forwarded to this 
committee. That amendment may have to be redrafted, and proba- 
bly will be submitted to this comtmittee. I have talked to Mr. Finney 
al>out it this morning, and that amendment will probably be redrafted 
and sent here, but it compHes with both. 

Now, under section 3, for a long time the practice was to accept 
lands within the forest reserves that belonged to the State, as a basis 
for land outside of the forest reserves. The act of 1891 gave that 
right to a private individual, and the State considered itself as a private 
individual, and it made exchanges just the same as a private indi- 
vidual would, and that was continued for a loi^ time until a doubt 
arose about it, and it is those selections that the State made of land in 
forest reserves that it wants protected the same as though it was a 
private citizen. 

Mr. Raker. What I meant by that was that under the depart- 
ment's unbroken practice, in a way, the second section reaUy is not 
necessary, but still it belongs in there, I suppose, so there could be no 
possible question. 

Mr. Gellett. The second section, I think, will be probably due to 
come in, to prevent any flaw. I think that is the purpose of it. I 
think that would be a good provision to put in there. I think the 
Forest Service would Ime to have it that way. I think they have 
worked that out. 

Since there was a doubt as to whether the State had a right to use 
this land in forest reserves for bases or selecting land outside of the 
forest reserves the matter has been held up, and these locations have 
been pending here. A party in California by the name of Snell has 
been getting $50 and $75 for locating people upon lands where these 
selections have been pending for years. Of course, I would not want 
an amendment put in here to take care of a man who was a settler on 
the land, occupving it as a homesteader, to cover an application made 
by people of that class, taking a chance out there that something 
mignt happen, and making money out of it, getting $50 or $75 for 
locating somebody on lands that probably woiud be denied; in other 
words, the selections that the State makes and which it is intended to 
make. A doubt exists whether or not the State had a right to make 
these selections. The fact is we do not have any doubt. We do not 
want now to jeopardize ourselves by an amendment which woujd give 
some locator or land speculator an opportunity to come in and make 
trouble. That is the contention of tlie Government and the State, 
that these selections were made, and the Grovernment claimed they 
had a right to make them, and we think its right to make them should 
be confirmed. 

Mr. Rakeb. You mean by that. Governor, that if the selection was 
valid at the tune it was made, and the land was open, and everything 
otherwise was in regular order, the man ought to have his application 
approved by the Government ? 

Mr. 'GiLLETT. Yes. 

Mr. Webb. So that the approval of that will relate back to the date 
of the selection ? 

Mr. GiLLETT. That is the idea. 

Mr. Rakeb. Not to consider the land as it is now, under with- 
drawal? 
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Mr. GiLLBTT. Well; suppose it should be held that the land owned 
hy the State — I want to call General Webb's attention to this — sup- 
pose it should be held that the land owned by the State in the forest 
reserves could not be used as a basis for making selections of land 
elsewhere, this bill intends to confirm selections (^ that kind. 

Mr. Lenroot. As I understand you, diat is not the situation in 
California, is it ? There is no question about the title to lands within 
forest reserves, because they were all created af terwaards, and is not 
the question your right to select within the lands whefe the selection* 
was prior to the creation of the forest reserves, but not approved ? 

Mr. GiLLETT. I think I can put it to you in this way. See if I 
am right. Survevor Qen. Kingsburv called my attention to it. Land 
which was owned by the State witnin an existing forest reserve 

Mr. Raker. But surveyed and approved before the creation of the 
reserve? 

Mr. GiLLETT. Yes; and it belonged to the State. 'Hiat land was 
used as a basis for sdecting land outside of the forest reserve. 

Mr. Raker. And in another ? 

Mr. GiLLETT. No; not in another. 

Mr. Raker. Not one that was afterwards created ? 

Mr. GiLLETT. That was afterwards created. Now, the question 
is this: Did the State have the right, under the act of ISO'l, to make 
that exchange ? An individual would have the right to make that 
exchange, because the act clearly gave it to him. The Government 
recognized that the State also had the right to make it, and that was 
the practice for years, until that question came up, which makes this 
bill necessary. The State is exchanging lands which it owned in 
forest reserves for lands outside of the forest reserves, so that the 
Government would have all the land within the forest reserves. 
That has been done for years, and land has been sold, and people own 
the land all over the State of California. Now, some fellow by the 
ftame of Snell, who I understand has not a very good reputation, 
seized an opportunity to bring about a situation where thejse pepole 
will be jeopardized in their rights, and what we want is that these 
selections made by the State at a time when the Government thought 
the exchange could be made — ^be confirmed — and it is proposed in 
this bill to protect them. 

Mr. Taylor. Was the State of California one of the States in 
which the forest reserves could not be extended except by Congress t 

Mr. GiLLETT. I do not think so. 

Mr. Raker. Yes ; it was amended three years ago. 

Mr. GiLLETT. Was it put in in the original ? 

Mr. Raker. Not origmally. 

The Chairman. Those enlargements were made in your State by 
act of Congress, were they not? 

Mr. GiLLETT. Yes; I helped to get some of them myself. 

The Chairman. The State, in surrendering these base lands in the 
forest reserves, does not make any reservation of power sites, or 
timber, or anything of that kind ? 

Mr. GiLLETT. No. 

The Chairman. The Government, by reserving the power sites 
and timber, gets the best of the trade all around and the State gets 
the worst of it. 
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Mr. GiLLETT. There is a bill that provides that in these power 
sites that the surface land and the timber located on it will belong 
to the party who has the selection. I think that is the way that is 
drawn. 

Mr. FiNNET. You are referring to the water-power bill, which 

Erovides that the State shall get the title to the timber and the land, 
ut reserves to the Government the water-power rights. I do not 
think the Government has got the best of the State very much on 
these exchanges. 

Mr. GiLLETT. This matter was brought out and stated by the 
gentleman fi*om Montana. These peopfe have gone and located in 
gpod faith upon farming lands as settlers th^e, and here is an ex- 
change that nas been made bv the State years ago of property that 
maybe changed hands half a dozen times, and it was made at a time 
when th« Government thought the exchange coujd be made, and we 
are asking in this bill that that exchange be confirmed. 

Mr. Bakkr.. In other wOTds, the onlv thing involved in California 
ia that the selections made, waiving all other conditions except the 
question of the situation of the l^nds, are to be approved and held 
to be valid; except as- to the withdrawal in the forest reserve, they 
should be approved. 

Mr. GiLLETT. We want the selection apwoved that has been made 
by ttie State; if the State has exchangea land there and the Govern- 
ment has accepted a bid for it, we want that taken care of. * 

(Whereupon the committee adjourned.) 



Committee on the Public Lands, 

House of Representatives, 

Friday, March 31, 1916, 

The committee this day met, Hon. Scott Ferris (chairman), pre- 
siding. 

STATEHSKT OF HOU. B07AL C. JOHISTSOIT, A MEHBEB OF 
COBrOBESS FBOM THE STATE OF SOFTH DAKOTA. 

Mr. Johnson. My statement will be on the exchange of lands 
matter. I am not going to take time to make a legal argument on 
the questions involved, because I want to ask the permission of the 
committee to file a brief which covers all of the legal (juestions, taking 
an of the statutes involved, and states the contention of the State. 
I would say very briefly that in 1910 an attempt was made to with- 
draw certam lands in the western part of South Dakota, and put them 
into a forest reserve. The State was entitled to sections 16 and 36 
of those lands, as this committee well knows. A committee from the 
State of South Dakota, consisting of the then Attorney General, 
Ifr. S. W. Clark, and the then corr.missioner of school and public 
lands, came to Washington, and entered into a memorandum of 
agreement, which I will me wit]i the Department of the Interior, and 
in that agreement two proportions were suggested, one that the 
State be confirmed by Executi^ b action, if that be legally practicable, 
and not by act of Congress, in her claims to sections 16 and 36, as 
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and where thev lie; second, that the State reUnquish her claims to 
sections 16 and 36, and take in place thereof one or more large tracts 
or if preferred by the State, many smaller tracts lying along the 
borders, forming parts of the national forest, of lands leased by the 
United States, so that they could be legally selected by the State. 

The agreement was then entered into and the State accepted the 
idea of the Department of the Interior to accept the lieu lands. In 
accordance with that agreement, they confirmea the title of the State 
to about 11,000 acres of land in South Dakota, and very poor land, 
up in the short pine district, in the northern part of the State, but 
held up the confirmation of much other land, aoout 20,000 acres, and 
the State of South Dakota has always taken for granted that the 
Government would confirm this title of the State. In 1911 we set 
aside this amount of land, 20,000 acres, for a State game preserve, 
and that is the i)art of this I want to discuss, because there is no 
question of our rights involved. The land we got title to we have 
already put perpetually into a game and forest reserve, have organ- 
ized a forestry department, and have fenced that 20,000 acres of 
land, and appropriated $15,000 and bought and put buffalo in there. 
We have them in there, and we have deer, and we have organized a 
forest reserve with scalers, and we have a game preserve as good as 
that organized by the United States, and we are looking after our 
forests. There can be no objection to the confirmation of this title 
in the State of South Dakota, because we are doing the very thing 
that the Government has been doing, in organizing its forest reserves 
there, but we can not go ahead and appropriate much more in there 
for this forest reserve unless we get our title confirmed. The legis- 
lature of the State is wilUng to appropriate from the game fund. We 
have now $40,000 lying in the game fund which we would use for the 
propagation of gamcj, and we would expect to put it into this forest 
reserve for more ganie and do the best we can for its preservation, 
but we do not dare do anything unless we can get this bill through 
and get title confirmed in us. 

The Chairman. The bill, as it stands, approves the contract agree- 
ment between your State and the Federal Groverriment really, wnich 
is all that you want done ? 

Mr. Johnson. Yes. If this bill were passed through Congress we 
would have the finest State game preserve in the United States. I 
think we have the finest one now, but we want to improve it. In that 
game preserve there are a few isolated tracts of land where settlers 
are, and the State of South Dakota wants to buy those settlers out, 
but we can not get a bill through the legislature until we can get title 
to that land. 

There is nothing more I can add, because this brief has covered all 
the legal questions, and if I were to take the time to discuss those, I 
would take more time than the committee would give me. All I 
want to do is to present the facts. Mr. Gandy can answer questions, 
if brought before this committee, after Mr. Tillman appears. 

The Chaibman. As I understand, there is no amendment that you 
desire at aU to the biU ? 

Mr. Johnson. No. 

Mr. Taylor. How large is your game preserve ? 

Mr. Johnson. Twenty thousand acres. 
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State of South Dakota, 
Department of School and Public Lands, 

Pierre J S, Dak.,, January t5, 1915, 
Hon. Thomas Sterling, 

Washington J D. C. 

My Dear Senator: Referring to the letter of Assistant Secretary Jones, under date 
of January 16, 1915, ** 17509, '* inclosed with your letter of the 18th instant, in regard 
to the proDosed exchange of lands between the United States and the State of South 
Dakota, I beg leave to submit the following: 

The honorable Assistant Secretary makes citations bearingon this matter from two 
different aspects. First, with respect to the authority of the Federal law of his depart* 
ment to effect such exchanges, and, second, the authority of the State under its con- 
stitution and laws to surrender its granted lands in consideration of an equal grant of 
lands elsewhere within its borders. 

It is a mistake to refer to this matter at all as an ''exchange" of lands between the 
United States and the State of South Dakota. Such reference has, I believe, preju' 
diced the State's interest from the beginning. It is in reality an agreement permitting 
the State of South Dakota to select lands within the former boundaries of national 
forests in lieu of losses to its school land grant by reason of the inclusion of sections 
16 and 36 within the exterior boundaries of national forests before such sections were 
surveyed, and hence before the State's title had vested. For Uie sake of brevity, 
however, I shall continue the use of that term. 

The first paragraph of the a^eement of January 4, 1910, which is the basis for the 
''exchange under consideration, specifically provides as follows: 

'*1. As to school sections, imderstood to be four in number, to which title vested 
in the State by reason of survey prior to the creation of a national forest: These will 
remain the property of the State and are not affected by this a^eement. 

In the case of Hibbard v. Slack (84 Fed., 571 ), cited in the brief which you inclosed, 
the Circuit Court of the Southern District of California held in substance that a State 
was not authorized to select indemnitv lands in lieu of school lands which, after they 
had been surveyed, and the title has thereby become vested in the State, are includea 
within the exterior boundries of a forest reservation. This decision, it will therefore 
be observed, does not cover the case at bar. 

Both of the legal phases of the exchange, referred to by the honorable Assistant Sec- 
retary, are, it appears to me, contingent on two other legal questions. First: Was the 
general act of February 28, 1891, intended to amend the special act of February 22. 
1889? Second, if so intended, was the said act of Februarjr 22, 1889, susceptible of 
being thus amended? These are substantially the two questions involved in the case 
of State V. Whitney et ux. (120 Pac, 116), also cited in the brief which you inclosed. 
The act of February 22, 1889 (25 Stat., 676), being the law providing for the admission 
o ithe States of North Dakota, South Dakota, Montana, and Washington into the 
Union, and commonly known as the enabling act, provides in section 10: 

"That upon the admission of each of said States into the Union sections numbered 
sixteen and thirty-six in every township of said proposed States, and where such sec- 
tions, or any parts thereof, have been sold or otherwise disposed of by or under the au- 
thority of any act of CongresSj other lands equivalent thereto, in legal subdivisions of 
not less thanone quarter section, and as contiguous as may be to the section in lieu of 
which the same is taken, are hereby granted to said States for the support of common 
schools, such indemnity lands to be selected within said States in such manner as the 
legislature may provide, with the approval of the Secretary of the. Interior: Provided^ 
That the sixteenth and thirty-sixth sections embraced in permanent reserva*^ions for 
national purposes shall not, at any time, be subjected to the grants nor the indemnity 
provisions of this act, nor shall any lands embraced in Indian, military, or other reser- 
vations of any character, be subject to the grants or to the indemnity provisions of this 
act until the reservation shall have been extinguished and such lands re5»tored to and 
become a part of the public domain." 

And section 11, in so far as it relates to the grant of lands, provides: 

"Such land shall not be subject to preemption, homestead entry, of any other 
entry under the land laws of the United States, whether surveyed or unsurveyed, but 
flhall be reserved for school purposes only. " 

The act of February 28, 1891 (26 Stat., 797), being an act of Congress amending 
sections 2275 and 2276 of the revised statutes, is in ps^ as follows: 

"Where settlements with a view to preemption or homestead have been or shall 
hereafter be made before the survey of tne lands in the field, which are found to havo 
been made on section sixteen or thirty-six, those sections shall be subject to the claims 
of such settlers; if such sections or either of them, have been or shall be granted, re- 
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served, or pledged for the use of schools or colleges, in the State or Territory in which 
they lie, other lands of equal acreage are hereby appropriated and eranted, and may 
be selected by said State or Territory, in lieu of such as may be thus taken by the 
preemption or homestead settlers. And other lands of equal acreage are also hereby 
appropriated and granted, and may be selected by said State or Territory where 
sections sixteen or thirty-six are mineral land or are included within any Indian, 
military, or other reservation, or are otherwise disposed of by the United States: 
Providea^ Where any State is entitled to said sections sixteen and thirtynsix, or where 
said sections are reserved to any Territory, notwithstanding the same may be mineral 
land or embraced within a military, Indian, or other reservation the selection of such 
lands in lieu thereof by said State or Territory shall be a waiver of its right to said 
sections. And other Isaida of equal acreage are also hereby appropriated and granted, 
and may be selected by said State or Territory to compensate deficiencies for school 
purposes, where sections sixteen or thirty-six are fractional in quantity, or where 
one or both are wanting by reason of the township being fractional, or from any natural 
cause whatever. And it shall be the duty of the Secretary of the Interior, without 
awaiting the extension of the public surveys, to ascertain and determine, by pro- 
traction or otherwise, the numoer of townships that will be included within such 
Indian, military, or other reservations, and thereupon the State or Territory shall be 
entitled to select ind0mnity lands to the extent of two sections for each of said town- 
ships, in lieu of sections sixteen and- thirty-six therein; but such selections may not be 
made within the boundaries of said reservations: Provided^ however^ That nothing 
herein contained shall prevent any State or Territory from awaiting the extinguish- 
ment of any such miUtary, IndiflA, or other reservation and the restoration of the 
lands therein embraced in the public domain and then taking the sections sixteen and 
thirt>r-six in place therein; but nothing in this proviso shall be construed as conferring 
any right not now existing. 

"Sec. 2276. That the lands appropriated by the preceding section shall be selected 
from any unappropriated, surveyed public lands, not mineral in character, within 
the State or Territory where such losses or deficiencies of school sections occur. " 

Bearii^ directly on the question whether the act of February 28, 1891, supra, was 
intended to amend or supersede the special act of February 22, 1889, the instructions 
promulgated by the honorable Secretary of the Interior April 22, 1891 (12 L. D., 400), 
may be considered well-nigh conclusive. They are in part as follows: 

I have considered the questions presented by your letter of March 31, 1891, calling 
attention to the act of Congress approved February 28, 1891 (Public, No. 106), en- 
titled ' An act to amend sections twenty-two hundred and seventy-five and twenty- 
two hundred and seventy-six of the Revised Statutes of the United States providing 
for the selection of lands for educational purposes in Ueu of those appropriated for 
other purposes,' asking instructions in re^d thereto, and requesting that the matter 
be referred to the Attorney General for his opinion. 

'^ Your office prepsu'ed regulations for making school indemnity and other selections 
under said act, holding that in determining the rights of these States to indemnity 
not only the provisions of this act but also sections 2275 and 2276 of the Revised Stat- 
utes should be invoked. Upon consideration of the matter in this department it was 
held, on February 20, 1890 (L. and R., 84, p. 209), that the provisions of the general law 
as declared in sections of the Revised Statutes, above referred to, and those of the act 
having reference to these particular States, were in direct conflict with each other, 
and that the grants to these States were to be found in and governed by the later specific 
act. 

"By the act of February 28, 1891, said sections of the Revised Statutes were amended 
in several material respects. It is now provided in substance : That where settlements 
are made before survey which are found to have been made upon section 16 or 36, 
these sections shall be subject to the claim of such settlers and tlmt the State or Terri- 
tcwy shall have indemnity for such lands. Indemnity is also provided where such 
sections 'are mineral land or are included within any Indian, military, or other reser- 
vation, or are otherwise disposed of by the United States, ' and also where such sections 
are fractional in quantity or where one or both are wanting by reason of the township 
being fractional, or from any natural cause whatever. It is as to the effect of this 
amendatory act upon the rights of the States mentioned in the act of February 22, 
1889, that you inquire. 

"The general rule of construction is that an earlier special act is not repealed by a 
later general act. In discussing this rule, it is said in Endlich on the Interpretation 
of Statutes, section 223: 

'"Having already given its attention to the particular subject, and provided for it, 
the legislature is reasonably presumed not to intend to alter that special provision by 
a subsequent general enactment, unless that intention is manifested in explicit 
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language, or there be something which shows that the attention of the legislature had 
been turned to the special act, and that the general one was intended to embrace the 
special cases within the previous one, or something in the nature of the general one, 
making it unhkely that an exception -was intended as regards the special act.' 

"And again in the same work in section 231, it is said: 

*"An intention to supersede local and special acts may, indeed, as is apparent 
from the illustrations afforded by this and the preceding sections, -be gathered irom 
the design of an act to regulate by one general system or provisions the entire subject 
matter thereof and to substitute for a number of detached and varying enactments 
one universal and uniform rule applicable throughout the -State.' 

"All the circumstances tend to show that it was intended by this act of February 
28, 1891, to provide a uniform rule applicable to all the States. and Teriitories having 
grants of school lands for the selection of indemnity lands. In speaking of the objecte 
of this bill, Mr. Pavson said: 

" *The bill simply covers that condition which has been found to estist in the de^ 
partment 'by whi<ih certain of the States or Territories suffer the loss of tiieee lands 
which happen to be in fractional ^townships and where no adequate provision for 
indemnity selection is made in their stead.' (Cong. Rec, Feb. 28, 18M., vol. 22, p. 
3681.') 

"These States admitted under the act of February 22, 1889, would fall in the list 
of States thus suffering, and in this particular at least, it is quite certain that the 
later general act was intended to take the place of the prior special act. The attention 
of Congress having been directed tothe prior act and its defect in one particular, it is 
but fair to presume that all its provisions were held in mind in the further Gonsidem- 
tion of the later act. 

"The- report of the Committee on the Public Lands of the House of Representatives 
upon this bill, found on page 3632, volume 22 of the Congressional Record, recites and 
aaopts the report previously made to^the Senate. In the report the following is foimd : 

" 4n the administration of the law it 'has been found by the 'Land Department that 
the statute does not meet a variety of conditions, whereDv the States and Territories • 
suffer loss of those sections without adequate provision for indemnity selections in 
lieu thereof. Special laws have been enacted in a few instances to. cover in part these 
defects with respect to particular States or Territories, 'but as the school grant is in- 
tended to have ec[usil operation and equal benefit in all the public-iand States and Ter- 
ritories, it is obvious the general law should meet the situation,. and partiality or favor 
be thereby excluded. * * * The bill as now framed will cure ail ineaualities in 
legislation, place the States and Territories in a position where the school grant can 
be applied to good lands and largest measure of ben^t to the school funds be Uiereby ^ 
secured.' 

"It would seem difficult to construe this language in any other way than as an 
explicit statement that it was intended that the provisions of that bill, which after- 
wards became the law now under consideration, should supersede all prior laws upon 
the subject, or, in other words, that it was intended to provide one uniform and general 
system of indemnity under these grants. This intention is quite clearly indicated by 
language of the act itself, and the substance of this report is recited to show that the 
object of the legislation was clearly laid before Congress by its committee having sudi 
matters in charge. 

"In view of all the facts and circumstances herein set forth, I have no hesitation 
in concluding that the provisions of the prior act of February 22, 1889, in so far as they 
are in conflict with those of said sections 2275 and 2276 of the Revised Statutes bb 
amended by the later act of February 28, 1891, are superseded by the provLsdons of 
said sections as amended, and the grants of school lands to those States mentioned in 
said act of February 22, 1889, are to be administered and adjusted under the provi- 
sions of this later genersd law. 

"I have not deemed it necessary to present this question to the Attorney General 
of the United States, as requested by your office letter." 

As these instructions were promulgated within less than two months after the pas- 
s^e of said act of Februarv 22, 1891, it is but fair to presume that the honorable Sec- 
retary had personal knowledge of the conditions which brought obout this amend- 
ment. It is, in fact, not unfair to assume that his department was consulted in the 
preparation of this law, and that he was certainly in a position to know whether or 
not this act was intended to amend our enabling act. 

The position taken by the Secretary of the Inteior in those instructions has been 
frequently reiterated and reaffirmed and has never been reversed or vacated. (Sec. 
24, L. D., 12, 106; 34, L. D., 485, 657; 35, L. D., 158; 41, L. D., 621, and cases cited 
therein.) 
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Bearing directly also on this questioii, in so far as it affects the State of South Da- 
kota, we nave on file in this ofl^e a letter of Secretary Hitchcock under date of March 
10, 1906, which is, in part, as follows: 

"I am in receipt of a letter from Mr. C. J. Bach, commissioner of school and public 
lands for the State of South Dakota, dated February 8, 1906, advising the department 
that there is no serious objection on the part of the State to relinquishing its right to 
sections 16 and 36, located withing the limits of the Wind Cave National Park, and set 
aside for use as school lands for the State of South Dakota by the act of February 22, 
1889 (25 U. S. Stats., 676), creating such State; but expressing a doubt as to whether 
the act of February 28, 1891, providing for the selection of lands outside of Govern- 
ment reservations in lieu of scnool lands within such reservation applies to the right 
of the State of South Dakota to accept other lands outside of the Wind Cave National 
Park in lieu of the sections above mentioned. 

' * In response thereto I have the honor to advise you it has been uniformly held by the 
department that the act of February 28, 1891, amending section 2275 of the Revised 
Statutes of the United States, is applicable to all public-land States, and operates 
as a repeal of all special laws heretofore enacted, so far as they conflict therewith. 
(23 L. D., 423; 27 L. D., 38.) 

** It was held in Johnston v. Morris (72 Fed. Rep., 890), that the act above mentioned 
was intended to provide a uniform rule for the selection of indemnity school lands, 
and is applicable to all States and Territories having grants of school lands. 

**It was also held by the department (28, L. D., 57), where a forest reservation in- 
cludes within its limits a school section surveyed prior to the reservation, the State 
may be allowed to waive its right to such section and select other lands in lieu thereof. 
"Very respectfully, 

"E. A. HrrcHcocK, Secretary.'* 

It would appear, therefore, that the only legal question which needs serious con- 
sideration is the first one involved in the case of the State v. Whitney et ux, supra. 
wherein it is held in substance that the act of February 22, 1889, was a present grant 
and that on the State's adoption of its constitution which affirmed the enabling act, 
the grant took effect as of its date and passed the entire title of the United States to 
the lands so granted, though the sections had not yet been surveyed. 

Section 10 of this act, which is the one making the school-land grant, it will be 
•observed, makes no reference whatever to unsurveyed land. The language rather 
implies reference to surveyed lands only in that it says, ** Sections * numbered' sixteen 
and thirty-six * * * are hereby grsmted to the said States for the support of 
common schools. " The language of section 11 of the enabling act in no way implies 
that the lands are "granted" before being identified by survey. It does provide, 
however, that lands not identified by appropriate survey are reserved from entry 
under the land laws of the United States. 

That the State's title does not attach to any particular tract, or section, until the 
fiame has been identified by appropriate survey, and tiiat until so identified they are 
still public lands, subject to the land laws of the United States, seems to be established 
beyond any reasonable doubt. In the case of the State of Washington v. Kuhn (24 
L. D., 12) Secretary Francis, after carefully analyzing tbe two statutes, states: 

*'It is thus apparent from the foregoing that until surveyed no rights of the State 
can attach to sections 16 and 36 under the grant; and that settlements on said section 
before survey shall be subject to the claims of such settlers." 

In the case of Hibberd v. Slack, supra, one of the cases cited in the brief of Assistant 
Secretary Jones, the court states as follows; 

** In construing the act of Fe\ ruary 28, 1891, there are certain well established prin- 
ciples of law, applicable to school sections, which should be constantly borne in mind 
as follows: First. Title to a school section, if unincumbered at date of survey, then 
vests a' solutely in the State. (Cooper v. Roberts, 18 How., 173; Heydenleldt v. 
Mining Co., 93 U. S., 634.) And this is the principle recognized and acted upon by 
the Department of the Interior. (In re Colorado, 6 L. D., Dept. Int., 412; In re Vir- 
ginia Lode, 7 L. D., Dept. Int., 459; In re Miner, 9 L. D., Dept. Int., 408; Pereira v. 
Jacks, 15 L. D., Dept. Int., 273.) After title has thus vested, the section is not sub- 
ject to any further legislation by Congress. Therefore the school sections which were 
the bases of the selections of the lands sued for in the case at Var, although situated 
within the limits of forest reservations, are not parts of such reservations. (Wilcox v, 
Jackson, 13 Pet., 513; Railroad Co. v. Whitney, 132 U. S., 357, 10 Sup. Ct., 112.) Sec- 
ond. Until the surveys in the field of the school sections, to wit, 16 and 36, the 
United States has full power of disposition over them and, by the exercise of this 
power, said sections may le lost to the State. Hence, and through various enact- 
ments of Congress, has arisen the law of indemnity, whose cardinal doctrine is com- 
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pensation for loss. Thus, it has been said, 'the principle upon which indemnity is 
^ven to a State is for a loss.'" 

In the case of the State of South Dakota v. Ruby, not reported, Acting Secretary 
Kyan holds as follows: 

"It will be noted that no provision was made for the protection of settlers upon 
such sections 16 and 36 prior to the survey thereof, but such a provision is founa in 
the act of February 28, 1891 (26 Stat., 796), amending sections 2275 and 2276 of the 
Revised Statutes, and said act of 1891 has been uniformly construed by this depart- 
ment as being a j^eneral adjustment act applying alike to all school grants to the several 
States and Territories, and in the instructions of April 22, 1891 (12 L. D., 400), it waa ' 
held that the provisions of the act of February 22, 1889, supra, m so far as in conflict 
with sections 2275 and 2276 of the Revised Statutes, as amended by the act of Feb- 
ruary 26, 1891, are superseded by the provisions of said amended sections and that 
the grants of school lands provided for in the act of 1889 should be administered and 
adjusted in accordance with the later legislation. 

"The school grants made by the act of 1889 have been since administered under 
these holdings, which clearly negative the idea that the grant made by the act of 
1889 was a present grant of sections not identified by the public survey at the time 
of the State's admission into the Union, but rather that such erant had no binding 
effect until the survey of the townships and the designation of the specific sections 
granted. In applying the protective features of the act of 1891 in favor of settlements 
made upon school sections prior to survey, the department in effect has held that the 
reservation, by the act of 1889, of school sections, whether surveyed or unsurveyed, 
does not preclude the power of Congress to make other disposition of the lands prior 
to the time when the State's title may become complete, viz., upon their identifica- 
tion by the lines of the Government survey. " 

In the case of Cooper v. Roberts (18 How., 173), the supreme court said: 

"We agree that until the survey of the township and the designation of the specific 
section, the right of the State rests in compact — binding, it is true, the public faith, 
and depending for execution upon the political authorities. Courts of justice have 
no authority to mark out and define the land which shall be subject to the grant. 
But when the {xolitical authorities have performed this duty, the compact has an 
object, upon which it can attach, and if there is no legal impediment the title of the 
State becomes a legal title." 

Again in the case of Minnesota v. Hitchcock (185 U. S., 393), the supreme court 
used the following language: 

"But while this is true, it is also true that Congress does not, by the section making 
the school-land grant, either in letter or spirit, bind itself to remove all burdens which 
may rest upon lands belonging to the Government within the State, or to transform 
all from their existing status to that of public lands, strictly so-called, in order that the 
school grant may operate upon the sections named. It is, of course, to be presumed 
that Congress will act in good faith; that it will not attempt to impair the scope of 
the school grant; that it intends that the State shall receive the particular sections 
or their eauivalent in aid of its public-school system. But considerations may arise 
which will justify an appropriation of a body of lands within the State to other pur- 
poses, and if those lands have never become public lands the power of Congress to 
deal with them is not restricted by the school grant, and the State must seek relief 
in the clause which gives it equivalent sections. If, for instance. Congress in its 
judgment believes that within the limits of an Indian reservation or unceded Indian 
country — that is, within a tract which is not strictly public lands — certain lands 
should be set apart for a public park, or as a reservation for military purposes, or fcr 
any other public uses, it has the power notwithstanding the provisions of the school- 
grant section." 

The same court in construing the grant of school lands made to the State of Nevada 
by the act approved March 21, 1864 (13 Stat., 30), after stating that the grant was a 
grant in praesenti, held that — 

"Until the status of the lands was fixed by a survey and they were capable of 
identification, Congress reserved absolute power over them; and if in exercising it the 
whole or any part of a sixteenth or thirty-sixth section had been disposed of the State 
was to be compensated by other lands equal in quantity." (Heydenfeldt v. Daney 
Gold & SUver Mining Co., 93 U. S., 634, 640.) 

In 37 L. D., 469, under date of March 1, 1909, First Assistant Secretary Pierce, in 
referring to the Black Hills National Forest, in South Dakota, held, in substance, 
that if the Black Hills National Forest is a permanent reservation for national pur- 
poses within the meaning of section 10 of the act of February 22, 1889, sections 16 
and 36 therein are by the express terms of said act excepted from the grant, and if, 
on the other hand, said national forest is only a temporary reservation within the 
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meaning of that act, the title of the State under its grant will not attach to the sec- 
tionfi 16 and 36 therein bo long as the reservation exists, in view of the fact that the 
lands were unsurveyed at the time the reservation was established. 

Again, on September 30, 1909, Acting Secretary Pierce, in a letter addressed to the 
attorney general of the State of Montara, wherein he reaffirms the decision referred 
to above (37 L. D., 469) and cites numerous court decisions in support thereof, states: 

''This department and the courts also have uniformly held that me grant of sectioDB 
16 anH 36 to the State does not vest until the lands are identified by survey, and the 
date uf the survey is not fixed by the time the work is done in the field, but by the 
approval of the towi' ship plat by the proper authority." 

An opiuion by Wade H. Kllis, assistant to the Attorney General, approved by 
Ge<Hrge W. Wiokersham, under date of September 15, 1909, after carefully reviewing 
the questioi here involved, states as follo^vs: 

"The Interior Department is charged with the execution of the laws pertaining to 
public lands. It has been held by this office that where the construction of an act 
18 doubtful, it is proper to resort to the construction which has been placed ujjon it 
by the department charged with its execution (22 Op., 167 and cases there cited), 
an*d if such construction is long established, continuous, ard cor slant, it will be 
regarded as conclusive. (21 Op., 408, 413; 26 Op., 403.) This is said to be a settled 
doctrine in the Supreme Court. (United States r. Alabama Bailroad, 142 U. S., 621.) 
I can see no reason for any departure from the rule fixed by the decisions referred to, 
but independent of this rule it is clear that the decisions are based on a reasonable 
construction of the statutes and a correct view of the law.'* 

Considering, then, that the State's title does not vest until plat of survev has been 
filed in the local land office, the question arises, Has the United States the right to 
make other disposition of those lands, which, when surveyed, would be found to be 
■ections 16 and 36, without the consent of the State, or would such disposition be a 
violation of the enabling act? This question appears to be fully answered by our 
State constitution. Article XXII of this constitution, entitled *' Compact with the 
United States, " provides ia part as follows: 

*' Second. That we, the people inhabiting the State of South Dakota, do asree and 
declare that we forever disclaim all right and title to the unappropriated pubhc lands 
lying within the boundary of South Dakota and to all lands lying within the said 
limits owned or held by any Indian or Indian tribes; and that until the title thereto 
shall have been extin^iished by the United States the same shall be and remain 
subject to the disposition of the United States; and said Indian lands shall remain 
under the absolute jurisdiction and control of the Congress of the United States. '* 

It seems clear that as the State's title does not attach to any section 16 or 36 until 
their identification by survey that prior to such identification they are public lands of 
the United States, and that by this constitutional provision the State concedes that 
the United States has full authority to make such disposition of such lands as it deems 
proper. 

The law is equally well established that where title has not vested in the State the 
tender by the State of certain section 16 or 36 as a basis for indemnity is merely public 
notice tliat the State disclaims any title to such section and that upon approval of t±ue 
selection such tender serves as a complete waiver of any title to such lands ever being 
asserted. (See 30 L. D., 83, 438, 484.) 

The State of South Dakota for years maintained that the act of February 28, 1891| 
supra, did not apply to our State, and that our enabling act could not be amended . 
without a new compact being entered into between the United States and this State; 
•but the Secretary of the Interior uniformly held against us, and in the adjudication 
of cases where parties had settled on school sections 16 or 36 before survey, the rule of 
law establishea in the case of Jane Hodgert (1 L. D., 632), that ^'the case should there- 
fore be treated in all respects as between the United States and the appellant alone," 
was uniformly adhered to. The State was repeatedly told that we had no standing in 
court in cases of this character. 

The records of this office will show that for nearly 10 years we have accepted ihB 
view of the Department of the Interior, as promulgated in the numerous decisions, 
referred to above. It is also true that this State has been very materially benefited 
by accepting this construction of the law, and is therefore estopped from ever denying 
that sucn is the proper interpretation of the law. During this 10-year period we have 
selected approximately 360,000 acres of indemnity lands, most of which were selected 
under the provisions of the 1891 act. Every selection list filed specifically acknowl- 
edges the right of the United States to amend our enabling act in the following langua^: 
"The State of South Dakota hereby makes application under the provisions of me 
act of Congress of February 22, 1889, and the acts supplementary and amendatory 
tiiereto . ' ' Are we now to believe that there is a doubt as to the State 's right to make such 
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selections, and consequently to the State's title to the millions of dollars* worth of 
lieu lands thus selected, and also that there is a cloud on the title of the hundreds of 
settlers oh the lands for which these lieu lands were selected? 

The Department of the Interior has already held that it does not intend to be 
governed by the case of the State v. Whitney et ux., supra. In the case of the State 
of Washington v. Genler, decided March 8, 1913, after carefully reviewing this case, 
it held as follows: 

"The principle deducible from these authorities is that the grant to the State of 
Washington was until survey of the land in compact only — an executory agreement — 
and until that time it was competent for the Congress of the United States to make 
other disposition thereof. With the policy which induced the Congress by the act 
of February 28, 1891, to provide for other disposition this department has nothing 
to do; that such is the enect of that act is clear. It is not only clear in terms, but 
that there might be no mistake in its administration, based upon such specious rea- 
soning as is now advanced by the State as to alleged violation of the spirit of the 
compact, adequate provision was made to indemnify the State for losses which might 
be occasioned thereby." 

In the other case cited in the brief which you inclosed, that of Balderston v. Brady 
et al. (107 Pac., 493; 108 Pac, 742), the principal question decided by the court 
was that the land board of the State of Idaho did not have sufficient authority, under 
the statutes of their State, to select indemnity, or lieu lands, and that not having 
such authority the approval of any selection made by such board would not have 
the effect of vesting complete title to the land tendered as a base in the United States. 
The court in this case found that the only way in which they would have complete 
authority to dispose of State lands was by sale at public auction, and that in such 
case the constitution fixed a minimum of $10 per acre. This lack of authority was, 
as suggested in the honorable Assistant Secretary's brief, remedied by appropriate 
legislation. (See chap. 6 and 39 of the 1911 session laws of the State of Idaho.) Sub- 
sequent thereto the supreme court of the State in Rodgers v. Haw ley et al. (115 Pac., 
687) upheld such legislation. Bearing directly on this point Assistant Secretary 
Laylin in the case of Thorpe et al. v. State of Idaho (42 L. D., 15), after carefully 
considering this case, held as follows: 

"As the case now stands the proceedings in the State courts of Idaho are as though 
they had never been. This department has never had any doubt as to the validity 
of these selections. Its concern was because of the seeming declaration of invalidity 
pronounced by the court. The department did not feel warranted in patenting lands 
to the State of Idaho in exchange for lands which the court of highest resort m that 
State had apparently declared could not be relinquished by the State land board. 
This difficulty has now been removed and it is not material whether the court changed 
its mind upon the question or whether the invalidity su^ested by the court in the 
first instance has been ctu*ed by legislation. In either case no good reason remains 
why said departmental decisions should not be carried into effect." 

As you are no doubt fully aware, section 5 of chapter 224, Session Laws of South 
Dakota of 1911, fully authorizes the commissioner of school and public lands of this 
State to make selections of indemnity lands in lieu of all losses to its grant from the 
United States. The case of Balderston v. Brady et al., supra, need, therefore, not 
be seriously considered in the case now under consideration. 

Following is a copy of a portion of memorandum of proceedings of a conference 
held at W^ashington, D. C, on January 3, 1910, between representatives of this State 
and the United States, relative to this exchange agreement: 

'*Two propositions were suggested: 

"1. That the State b^ confirmed by executive action, if that be legally practicable, 
and by an act of Congress, if necessary, in her claim to sections 16 and 36 as and where 
they lie. 

"2.' That the State relinquish her claims to sections 16 and 36 and take in place 
thereof, either in one or more large tracts, or if preferred by the State many smaller 
tracts, lands Ijdng along the borders and forming part of the national forest, which 
lands would be released by the United States so that they could be legally selected 
by the State. 

"The first proposition was favored by the representatives of the State, and the 
second by representatives of the Forest Service." 

You are perhaps already familiar with subsequent events in connection with this 
exchange, and know that me State finally acceded to the wishes of the representatives 
of the Forest Service, and agreed to select other lands in lieu of such sections 16 and 
36 as were not identified by survey at the time of the creation of the national forests. 
The school sections involved, as well as a tentative lieu area, were examined by a com- 
mission having this work in charge during the field seasons of 1910 and 1911. Their 

45068—16 ^10 
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report was filed with the Forestry Department in December of 1911, and on the 15th 
day of February, 1912, President Taft issued his proclamation so chimging the bounda- 
ries of the national forests as to eliminate the proposed lieu areas. The usual mode of 
procedure provided by the instructions of the Department of the Interior was followed 
m making the fiUn^, based on the instructions issued by the General Land Office on 
March 9, 1912. Lists covering the lieu lands which were located in the Rapid City 
district wero filed in that office on May 8, 1912, and filiogB for the lands in tne Belle 
Fourdie land district, were made an the foUowinjg day. The lands in the Rapid City 
district aro very valuable on account of their timber, while those within the Belle 
Fourche district, comprising approximatelv 12,000 acres, are principally only grazing 
lands and of comparativelv tittle value. We were acting under the presumption, how- 
ever, that if any of the selections were approved, they would all be approved, and in 
tendering bases for lieu lands some of the most valuable school sections in the Black 
Hills were offered as bases for relatively worthless sections in the Short Fine Hills 
Reservation. On April 36, 1913, tJie Assistant Commissioner of the General Land 
Office certified a list of 11,577.69 acres of the lands within the Belle Fourche land dis- 
trict to the Secretary of the Interior, and this list was duly approved by the Assistant 
Secretary on May 2, 1913. 

The status of the exchange deal at present, therefore, is that we have title to a laipe 
acreage of lands of comparatively little value in lieu of some of ouj* best forest lands, 
while the remainder of the deal is being held in escrow. 

From the above citations and statement of facts, I submit that we were fully justified 
in assuming and believing that there was no legal impediment to the final consumma- 
tion of this transfer of lands, and that the balance of the selections would finally be 
approved, and that the State would become the owner of the tract of land, which was 
by action of the legLslature created a State game park. 

Respectfully submitted. 

Fred Hepperle, 
Corivmiimcmer of School and Public Lands. 
By N. M. Hansan, Deputy. 

STATEMENT OF HON. FBANK W. HOHDELL, A HEHBEB OF 
CONOBESS FBOM THE STATE OF WTOMIVO. 

Mr. MoNDELL. Mr. Chauman and gentlemen^ the legislation before 
you is intended to settle a number of questions with regard to the 
right of the States to select lands in lieu of lands in forests and other 
reserves. A number of years ago the Department of the Interior 
arrived at an interpretation of the act of Feoruary 28, 1891, to which 
it has adhered up to this time. That act, or the part of it that 
interests the committee at this time, is as follows : 

And other lands of equal acreage are also hereby appropriated and granted, and may 
by selected by said State or Territory where sections sixteen and thirtyndx are mineral 
lands or included in any Indian, military, or other reservation, or otherwise disposed 
of by the United States: Provided^ Where any State is entitled to said sections sixteen 
and thirtyjsix, or where said sections are reserved to any Territory, notwithstan^ng 
the same inay be mineral land or embraced within a military, Inman, or other reser- 
vation, the selection of such lands in lieu thereof by said State or Territory shall be 
a waiver of its rights to said sections. , 

The Department of the Interior held, with regard to that act, that 
it was, in the first place, a general act, superseding all provisions 
contained in granting legislation up to that time, and that it was not 
merely an indemnity act, but an act authorizing exchanges. 

I will ask the gentlemen of the committee to take your hearings, 
part 1, and turn to page 49, and begin at the paragraph at the top 
of the page marked ''1." These two paragraphs, 1 and 2, are the 
department's statement of their interpretation of the act of 1891. 
They are as follows: 

1. That the amendatory provisions of said act constitute a general scheme for the 
indemnification of the States as against loss occurring in the granted sections and 
supersede all provisions for indemnity in grants of school lands made prior thereto. 
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2. That the act of 1891 was not only an act providing for indemnification as against 
loss, but also authorized an ** exchange" of title between the State and the United 
States where the granted sections fell within a national reservation. 

Now^ that was the departmental interpretation of this act of 1891, 
and it remained the law. to all intents and purposes, until, in the case 
of Hihbard v. Slack, a California case, reported in the Eighty-fourth 
Federal Reporter, page 571 — ^you will jfind that at the bottom of page 
48, the last paragrapn. 

The holding of the court was substantially to the effect that the 
act of 1891 was confined in its operations solely to a provision for 
indemnity in case of loss. In other words, the court neld in that 
case that the State could not make exchanges for lands within a 
forest reserve that had been surveyed prior to their being included in 
the forest reserve, on the theory that as the title of the State attached 
at the time of survey, their inclusion in a forest reserve did not divest 
the State of its title. The court held that the law of 1891 was 
intended only to indemnify the State for lands that it had lost by the 
creation of the forest reserves, but that it did not authorize the 
exchange of lands where the State had not actually lost them; that 
is, where by survey titles had passed to the State. 

Mr. SiNNOTT. Mj. Mondell, what is meant by the phrase " at the 
time of survey'' ? Do you mean when the survey was approved? 

Mr. Mondell. When the survey was approved. Now, imder that 
decision, the States could continue to make their exchanges, basing 
their exchange on unsurveyed lands within the forest reserves, 
because it was held that by the creation of the forest reserve the State 
actually lost those sections 16 and 36, but that, as it did not actually 
lose sections 16 and 36, that had been surveyed prior to the creation 
of the reserve, therefore, under that act, there could not be any 
exchange in such a case. That decision, of course, challenged the 
decisions of the. department, and the practice of the department 
The department had been holding that this was an exchange act, 
intended to authorize the States to get out of the reserves, to leave 
whatever property they had in the reserves, and take the property 
elsewhere. That is their holding, and they had been selectmg, and 
had selected thousands of acres on that theory, when along came 
this decision that it could not be done, where lands had been sur- 
veyed prior to their inclusion in a forest reserve. 

This decision in the case of Hihbard v. Slack was followed later, 
as you all know, by the decision of the Supreme Court of California, 
holding to the same effect. Then, in a later case, in the State of 
Washington, Washin^gton v. Whitney (120 Pao. Rep., p. 116), it was 
held that the enabling act of February 22, 1889, made a present 
grant to the State of the specific sections 16 and 36, whether sur- 
veyed or unsurveyed, and that the act of 1891, amendatory of sec- 
tions 2275 and 2276 of the Revised Statutes, in no manner operated 
to repeal or modify the provisions of the grant made to the otate in 
said enabling act. That was an entirely different question, as you 
can see. 

Those two questions have held up for a number of years practically 
all State selections in the Dakotas, m Idaho, in Montana, in Washing- 
ton, in Oregon, I think, in Wyoming, and in Colorado. 

Now, understand that these questions have never been raised in 
any of these States, except in Washington and in California, and 
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Washington has never made the contention that was contained in 
the California decisions, that the act did not contemplate an exchange. 

Mr. Taylor. HoW did that court happen to get off that way ? 

Mr. MoNDELL. Outside of the record, I do not understand how any 
court could have gotten off that way, because the language of the 
act seems to be very clear. There has never been any question in 
Wyoming; there has never been any question in Colorado, so far as 
I know; none in the Dakotas — I am not so familiar with the situation 
in the other States. We have accepted the decisions and the deter- 
minations of the Interior Department. Our legislatures have legis- 
lated along the lines of the act of 1891, but in view of the fact that 
these coTU*t decisions were confronting the department, they sus- 
pended the certification of our exchanges, or our attempted exchanges, 
and the State of Wyoming now has between 80,000 and 100,000 
acres which have been selected by the State which have not been 
certified, some of them selected seven, eight, or nine years ago, many 
of them sold by the State, and yet the State is without title. 

Now, in this situation of affairs, I introduced in the last Congress 
joint resolution 266, and if you will turn to page 48 of that first hearing 
you will find that the letter therein contained, extending down to the 
bottom of page 51, was a letter written as a report on that resolution. 
That letter, as I understand it, was never delivered to this committee. 
It was written by the Commissioner of the General Land Office and 
by him transmitted to the Secretary of the Interior and held in the 
Secretary's office until the Secretary's office had gone over the entire 
question of exchanges and agreed upon the legislation that is now 
before you, in lieu of legislation proposed in 266 and in lieu of a 
number of other biUs that had been introduced authorizing States to 
make selections and bunch those selections within the forest reserves. 
That letter is very complete and sets out briefly, but in sufficient 
detail, so that anyone can understand it, all of the questions in 
controversy. 

Now, before I go further with that, I want to say, right along that 
line, that the primary questions before this conmiittee are the ques- 
tions of the interpretation of the act of 1891. The question of certain 
States securing tne right to consolidate within forest reserves, while 
a tremendously important one to those States, is entirely secondary to 
the main question. You must first settle the question as to what that 
act of 1891 meant. What was its scope ? What was its effect ? And 
that must be settled before you can either vahdate the selections 
already made, provide for further selections outside the reserves, or 
provide for consolidations inside the reserves, because before you can 
provide for any of these selections anywhere, in or outside of the 
reserves, it must be determined whether the legislation contained in 
the various granting acts was superseded by the act of 1891; second, 
whether the act of 1891 authorized exchanges in lieu of surved lands, 
as well as in lieu of unsurveyed lands. 

Now, we will come to your legislation. If the gentlemen will take 
their biUs and follow me, I want to say this in regard to that first 
section. Remember we have two propositions here, two questions 
to settle. First, does this act, and did it, supersede other legislation ? 
Second, did it authorize exchanges where the bases were lands 
surveyed prior to inclusion in reserves. Those are the propositions 
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that must be settled, and they ought to be settled before we take up 
the question of consolidation. 

Mr. Lenroot. Let me ask you, Mr. Mondell. I do not quite 
understand on what theory you say they must be settled by this 
committee before reaching this. If the construction is doubtful, 
is it not a sufficient basi^ for proceeding upon this line? / 

Mr. Mondell. I do not quite understand you. 

Mr. Lenroot. If the construction is doubtful, if there be a question 
about it, is that not a sufficient basis for proceeding along tnis line, 
irrespective of what the committee might hold as to the absolute 
legal proposition involved ? 

Mr. Mondell. Well, the committee, of course, could ignore the act 
of 1891 entirely, and that is what I did in my joint resolution 266, 
and what I diS in my joint resolution in this Congress, No. 10. I 
simply proposed new legislation, taking the place of the act of 1891, 
and settling those questions, but the department seems to think, and 
I am incUned to agree with the department on that, after thinking 
the matter over, that it is better to give a legislative interpretation 
to the act of 1891 than to seem to supersede it by new legislation, 
accomphshing what we think the act of 1891 did accomplish and 
which we agreed the act of 1891 should have accomplished, whether it 
did or not. That is your first proposition. You must first settle the 
basis of your exchanges. You can not go on and provide for certain 
exchanges, even withm a reserve, consolidating within a reserve, until 
you have settled the question as to whether in the State of Washing- 
ton, for instance, there is some old legislation that is still in force, 
notwithstanding the provisions of the act of 1891. You could not 
prodde for those consolidations within the reserves where the bases 
were partly surveyed lands without determining, in the first instance, 
that an exchange could be made on the basis of surveyed lands. So 
that, whether you are legislating for a wState that has raised anv ques- 
tion with regard to these exchanges, or legislating for a State that has 
raised no question ; whether you are legislating for a State that desires 
to take these lieu selections out of the reserve, or take these lieu 
selections within the reserves, the first thing to do is to fix the basis 
of your exchange. 

Now, the act of 1891 attempted to do that, and the department 
has followed a line of decisions under that law which, so far as we are 
concerned, are entirely satisfactory, and I think they are generally. 
At any rate, there must be some kind of a decision, and the depart- 
ment's decision, I think, is a correct one. Now, let us see whether 
this first section settles either of these propositions. Does it clearly 
provide that the act of 1891 superseded otner legislation and does it 
provide that these exchanges can be made, whether the lands are 
surveyed or unsurveyed ? 

Now, the provisions of the bill are this, beginning at the first line 
and then skipping a lot: ''That the provisions of the act of Congress 
approved February twenty-eighth, eighteen hundred and ninety- 
one^' — ^we can go from there down to the word ''are'' — "that the 
provisions of the act of Congress approved February twenty-eighth, 
eighteen hundred and ninety-one, are hereby declared applicable to 
the grants of school lands made" under various State land grants. 

Now, is that language sufficient to settle the question as to whether 
that law superseded and took the place of and repealed all former 
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legislation ? I do not think it does, and yet, as a layman, in the pres- 
ence of lawyers, I would not want to put my judgment up against that 
of the attorneys of the conunittee, but it does not seem to me to settle 
the question raised by the Washington comii to the effect that this 
legislation did not supersede the legislation contained in their grant- 
ing act. ''Is hereby declared applicable to the grants of school 
lands." I do not tmnk it goes far enough to do that. Now, there 
remains one other question. 

The Chairman. It goes on in line 8: 

And all selections heretofore made and approved under said grants and in accordance 
with said act of February 28, 1891, if otherwise lawful, are hereby ratified and con- 
firmed. 

• Would that change it? 

Mr. MoNDELL. Right in that connection, let me call your attention 
to this fact. Whether or not the portion you have just read is effec- 
tive depends upon whether you have in the language first read given 
a clear legislative interpretation of the act of 1891. If you have not 
a clear legislative provision to the effect that that act has superseded 
others, then you do not cure the case by saying that aU selections 
heretofore made and approved under snid grants "and in accordance 
with the act,'* are hereby ratified, because you still leave the ques- 
tion open as to whether or not they were *4n accordance with the 
act.'' That is what the court challenged. They said your selec- 
tions can not be made in accordance with that act, because the act 
does not apply under certain conditions. Mr. Chairman, if those 
first words, the words " are hereby declared applicable to the grants 
of school lands," made under certain State grants — if that language 
legislation which follows completes the matter so far as the selec- 
does settle the questions raisca by the courts, then your confirmatory 
tions heretofore mude are concerned, but if that fanguage does not 
clearly settle that question, then simply saying that selections here- 
tofore made may be confirmed "if they are in accordance with the 
act," it still leaves the question open as to whether they are in accord- 
ance with the act or not, and certain courts say they were not. 

Understand, my State is not raising these questions : the Dakotas 
are not raisins them, Montana is not raising them, Colorado is not 
raising them, But our selections are held up, because some one else 
has raised them. There is still the question raised by the California 
courts as to whether or not the act of 1891 was an act providing for 
exchanges, as distinguished from an act merely providing for in- 
demnity; and there is nothing in that section — let me call the atten- 
tion of the committee — there is nothing in that section which refers 
to that, the most important question of all. 

Now, over in section 3 you have a provision, which, if it were in 
section 1, would perhaps clear that matter up: 

That e;tchange8 of title between the United States and States heretofore made and 
approved under authority of said act of February twenty-eighth, eighteen hundred and 
ninety-one, whereby the State relinquished its title to surveyed school lands, * * * 
are hereby ratified and confirmed. 

Now, that confirms exchanges heretofore attempted to be made, 
as against the decision of the California court; but it still leaves the 
question open as to what you are going to do in the future. 

life. Finney. Section 2 covers that, or attempts to cover, Mr. 
Mondell. 
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Mr. MoNDELL. But section 2 is simply a consolidation section. 

Mr. Finney. No. ^^That as to all surveyed or unsurveyed sec- 
tions in place granted or reserved to the use of schools and included 
within nationsd forests it shall be lawful for the State," etc. That 
provides for the future method of exchange. 

Mr. MoNDELL. '^In pursuance of an agreement/' etc. There has 
been no agreement between the States. We have been simply going 
along under the law. We have had no agreement. 

The Chairman. Most of them have. 

Mr. MoNDELL. I know; but the trouble, if I may be allowed, Mr. 
Chairman, is that we get this basic legislation mixed up with the de- 
tail of minor contracts. 

Mr. Finney. Pardon me for interrupting you, Mr. Mondell, but 
the idea of First Assistant Secretary Jones was that after this legis- 
lation is enacted, if it be enacted, that school sections in national 
forests, whether surveyed or unsurveyed, should only be exchanged 
under the provision oi this section 2; that is to say, scattered sec- 
tions should be blocked together, and the loss satisfied, or the ex- 
change made out of other lands within the limits of the national 
forests. 

Mr. Mondell. Against all of which I enter an emphatic protest 
on the behalf of Wyoming, and I think I can say Coloradx), and 
surely on behalf of the Dakotas, and I think on behalf of Montana. 
None of these States have ask«d the Secretary of the Interior to con- 
fine us to the forest reserves. That question has never been raised, 
so far as I know, in those States. 

Mr. Finney. I am just telling you what the purpose was. 

Mr. Mondell. I understand that is the difficulty with your section 
2. Your section 2 does nothing except to provide the manner in 
which in future you can consohoate within reserves. Now, we have 
no objection to the provision in section 2 providing for consolidation. 
It is entirely proper, but our State has not any desire to consohdate 
within reserves, and therefore we object to the proviso which would 
limit our right in exchanges, using surveyed land as a base to sur- 
veyed land. We have adopted an entirely different poHcy, and that 
is to get out of the reserves and leave the Federal Government un- 
hampered in the reserves; we do not want to consohdate in the 
reserves. What we want to do, briefly, is this: What we need is 
legislation confirming the exchanges already made and clearly de- 
fimng our rights to continue to make such exchanges, and certainly 
there should be no one that objects to the continuation of the policy 
of selecting lands outside of the reserves. From the standpomt of 
the forest reserves, that is much the better pohcy. 

Mr. Finney. I think you still do not understand the proposition. 
This does not mean that the State wiU have lands scatterea around 
through the reserves. This exchange in block contemplates the carv- 
ing out of the forest reserve practically the land which is given to the 
State, of substantially equal value, etc., to what they give up and is 
eliminated from the forest, The State can sell it, give it away, cut 
the timber off, or do whatever it pleases with it. 

Mr.. Mondell. I understand; and where States want to do that 
they ought to be given authority to do it by all manner of means, but 
whence comes the suggestion that the State must do that? Why 
should we be compelled to do it? That is interjecting an entirely 



152 LANDS FOR EDUCATIONAL PURPOSES. 

new question into this whole matter of selection, so far as Wyoming 
and Colorado and the Rocky Mountain States are concerned. They 
do not want to consolidate. They want to get out, and they have to 
a large extent gotten out. They do not want to consolidate in one 
place in the reserves or in a dozen places in the reserves. They want 
to get outside of the reserves, and that is what they have been doing, 
and that is what the act of 1891 was intended to give them the right 
to do; and all we are asking is that there shall be a legislative inter- 

f)retation of the act of 1891 to the effect that it superseded other 
egislation contained in our grants, to the effect that it gives us the 
right to exchange surveyed as well as unsurveyed lands. We would 
be worse off than we are now with section 2 standing as it does and 
with a provision in section 3 that hereafter the only way we could 
make the exchanges was to make them in the future in accordance 
with section 2. 

Mr. Smith. Mr. Mondell, I do not understand exactly where you 
got the authority to make the statement that this bill proposes to 
conipel them to take land within a forest reserve. 
Mr. Mondell. Well, if you will read section 2, section 2 says: 

That as U) all surveyed or unsurveyed sections in place granted or reserved to the 
use of schools and included within national forests it shall be lawful for the State 

Mr. SMmi. Shall be lawful. It does not mean you are compelled 
to do it. 

Mr. Mondell. If you will kindly look over here to the proviso, 
'Hhat in future no such exchanges shall be made,'* — and I suppose 
that refers to all exchanges in forest reserves — ''that in future no 
such exchanges shaU be made or approved, except as provided in 
section two of this act." 

Mr. Lenroot. That is an exchange of title, is it not ? 

Mr. Mondell. I assume so. 

Mr. Lenroot. Mr. Finney, is it your understanding that exchange 
refers to exchange of title where the title was in the State ? 

Mr. Finney. Exchange of title where the land was vested in the 
State. 

Mr. Mondell. I understand; but it provides that where there is 
an exchange of title, as you say, we can onlv take lands in forest 
reserves. Now, your department has been holding for 20 years that 
you could make an exchange of title and take lands outside of forest 
reserves; and is there any reason why we should not be allowed to 
do that ? Is there anv virtue in a proposition that we must, where 
our bases happen to be surveyed lands, take them within a forest 
reserve ? 

Mr. Finney. Theoretically, Mr. Mondell, it would be fairer to the 
Government if the grant was made of two sections in place in each 
township. Now, when we are giving up those titles, it is hardly fair 
that a otate should be allowed to go out and take the very choicest 
land outside in the way of an excnange. Now, by confining them 
to the forest reserves, they get practicafly the same character of land, 
and in most cases that 1 know of the State really will have more 
valuable land, because it will get the timber. 

Mr. Mondell. Mr. Finney, any man who is at all familiar with 
the situation in the West knows perfectly well that so far as the State 
is concerned it will receive greater values if it consolidates within a 
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reserve. That is why these coast States want to consolidate within 
reserves. They want to retain $100 an acre land for $100 an acre 
land, or better. 

Mr. Finney. Then why do you object to it? 

Mr. Taylor. The land outside of the forest reserve is very inferior 
land, is it not, everywhere now ? 

Mr. Finney. Then why the objection to this provision? 

Mr. Taylor. I do not laiow whv he refers to it. 

Mr. MoNDELL. There are many reasons why we object to it. 
First, because it is an entirely new idea. NoDody has heretofore 
proposed it or suggested that the State ought to be deprived of the 
very interpretation of the law that you yourselves have been follow- 
mg for 20 years. There are a number of reasons why the State of 
T\^oining has not sought, and does not now seek, to consolidate its 
lands in forest reserves into a single compact area or a number of 
compact areas. In the first place, we have few compact areas of 
timbered lands so located and situated that they would beyond 
question yield a considerable and continuous revenue. Second, the 
cnaracter of our forest reserves, taken as a whole, are such that on a 
basis of exchange of like for like, we would probably be compelled 
to take a considerable amount of but sparsely timbered lands m our 
consolidation, and such lands within a forest reserve would be mani- 
festly of but httle value to the State. Third, the State authorities 
and the people of the State have evidenced no disposition to go into 
the reserve business in competition with the National Government. 
And, finally, and I think conclusively, we have only about 35,000 
acres left to exchange, and the State can use such an amount of land 
advantageously by selecting them on application and contract to 
purchase, thus insuring $10 an acre or upward for the lands and at 
the same time aiding its citizens who may need tracts which they 
could not otherwise conveniently secure. 

We might, by consolidation, get lands in some cases of more acre 
value than we can get outside, but our State has steadilv declined 
to go into the forest business, and we have, from the beginning, 
pursued a policy entered upon deliberately, based on the view that 
it is better for us to get out of the reserves, even though the lands 
we get outside of the reserves are comparatively poor, fii any event, 
our people can utilize them, and ^ they are valuable in various ways 
in the settlement and the development of the State, and nobody has, 
as far as I know, up to this blessed moment suggested that tnat is 
not a proper thing to do. Our exchanges outside of the reserves 
have not been approved because of any objection to our taking lands 
outside, but because in California the question has been raised as to 
the right to take lieu lands for surveyed lands, and in Washington 
the question has been raised as to whether or no the act of 1891 super- 
sedes the provisions of the granting act. Our situation is, I believe, 
exactly the situation of Colorado. Neither State, so far as I know, 
has had any desire to consolidate within forest reserves. The desire 
has been to get out of the forest reserves and use these lands outside. 

Mr. Taylor. I think that is true up to th^ present time, but I 
think, Mr. Mondell, our lands on the outside of the forest reserves 
have been culled over to such an extent that they are becoming so 
very inferior that unless we can pass the 640-acre homestead law and 
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make it applicable, and even if we do, there might be a desire to con- 
solidate within the forest reserves, because we get much better land 
in the forest reserves in our State than we can on the outside. 

Mr. MoNDELL. That is our situation, but up to this time you have 
not done it, and if you do it in the future, or desire to do so, you 
should be given the opportunity, but I do not xmderstand you wish 
to be compelled to consolidate within the forest reserves. We would 
rather go outside of the domain of our friend Potter, and leave him 
undisturbed. 

Mr. Taylor. The monarch of all he surveys ? 

Mr. MoNDELL. The monarch of all he surveys in that more or less 
sylvan wilderness. 

Mr. Raker. Is it your intention, Mr. Mondell, that it is the duty 
of the committee to mterpret that act by legislation ? 

Mr. Mondell. It is necessary for Congress to do that, in view of 
the fact that different courts have put different constructions on it, 
and in the presence of those different constructions, the department 
refuses to do anything. 

Mr. Raker. I thought I heard y^ou argue here many times that 
Congress could not interpret legislation, but it was for the final court 
to determine — the Supreme Court of the United States in this instance. 

Mr. Mondell. Of com^e, if that is the view of the committee, why, 
then, I do not think we ought to have any hearings at all. We ought 
to conclude that this whole question can not be settled until it is 
settled by the Supreme Court. 

Mr. Raker. I thought you made that argument, and I just 
wondered. 

Mr. Mondell. I do not know that the gentleman has heard me 
make that argument. If a court, as in this case, puts an interpreta- 
tion on an act that the department never dreamed of putting on it for 
years, and that no one thought of putting on it until the court in 
Cahfornia did, why, then, there would seem to be nothing else to do 
but for Congress to come forward and sav what the act is to-day, and 
provide that selections heretofore made under that interpretation 
are valid. 

Mr. Raker. If it should turn out — just a question now. You are 
very well posted on these matters. If it should turn out that the case 
of Hibbard v. Slack was the law, and the Supreme Court decision was 
correct, just simply from your argument is all, and the Supreme 
Court should so uphold that decision, of course, the interpretation 
of the department would be wrong. 

Mr. Mondell. Assuming the Supreme Court should eventually up- 
hold the decision as to that particular case, that would have no effect 
on an act of Congress passed relative to selections made hereafter. 

Mr. Raker. Oh, sure not. 

Mr. Mondell. That is the only proposition. Neither would it have 
any effect, in the case of intervening adverse rights, on exchanges 
made prior to our legislative interpretation. Now, there are half a 
dozen Commonwealths where there is no possibility of an intervening 
adverse right. Colorado, Wyoming, the Dakotas, Montana, as far 
as I know, Idaho, as far as I know, Utah, as far as I know, and 
Washington, except on the one question of whether it supersedes the 
former law, so that if we pass this legislation, and the Supreme Court 



LANDS FOB EDUCATIONAL PURPOSES. 155 

shoiQd finally reach the case of Hibbard, and affirm that decision^ 
the only cases that would be alGFected by it would be cases where, 
prior to the passage of this act, an exchange had been attempted, and 
an adverse right had intervened. Is that true ? As a layman, is that 
a legal statement of the proposition ? 

Mr. Rakeb. You have got it about correct. That being the case, 
then, Mr. Mondell, if there are no adverse claimants, then wxis legisla^ 
tion, as suggested by the attorney general of California and the two 
other attorneys general, would be all right, would it, and would not 
njure anybody? 

As bearing on the question of legislative interpretation let me 
suggest that if the committee disapproves of that being done, it can 
scarcely support the legislation as it is now proposed, for it is clearly 
intended to place a legislative interpretation on the act of 1891, and 
to make that interpretation, so "far as it is possible, retroactive. 
Let us see how that is done. The ,State of Washington has insisted, 
and the court there has determined, that the act of 1891 did not 
repeal or supersede their granting act, and that the granting act 
made a grant of school lands in presenti. In the first section of this 
bill it is declared that the act of 1891 applies to the Washington 
school grant. If that is intended to mean that it applies to the 
exclusion of the piovision of the grant as they have been interpreted 
and to the adjustment of the grant, you have a legislative interpre- 
tation flying squarely in the tace of the decision of the court. 

Section 1, as I have pointed out, avoids meeting squarely the 
question raisea in the California cases, as to whether there can be 
any change under the act of 1891, using surveyed lands within a 
reserve as a base. But in section 2 provision is made that in the 
future such lands may be used as bases of exchange, providing the 
exchanges are made in the form of consolidations within the reserves, 
and then in section 4 is a provision ratifying and confirming such 
exchanges heretofore made. Following the ordinary rules of con- 
struction the bill as it now stands does therefore construe the act of 
1891 as prohibiting exchanges as distinguished from indemnity 
selections. It is very clear, therefore, that the bill as now presented 
does construe and interpret the act of 1891, or at least attempts to 
do so. It construes or attempts to construe the act of 1891 contrary 
to the decision. in the Washmgton case and in harmony with the 
decisions in the California cases. In this situation of affairs it seems 
to me idle to say that the l^islation does not contemplate an inter- 
pretation or a definition of the act ot 1891 and of its scope. My 
objection is that it does not do it with sufficient clearness in one 
case and puts an erroneous interpretation upon the act in the other. 
While I do not and have not uj^ed my resolution, this at least can 
be said for it, that if there is no wish or desire to interpret the act 
of 1891, but simply to settle the question of State selections in lieu of 
lands within forest and other reserves, the way to do it is along the 
line of my resolution putting it in the form of a bill, if you preier. 

Mr. Mondell. I am franE to say that the legislation, as it now 
stands, in my opinion, would not cure the present situation at all, as 
far as we are concerned in Wyoming and in Colorado and in some of 
the other States. It would leave us in a very much worse position 
than we are now. 
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Now, let me suggest that I am not here to criticize this legislation 
without offering something, and I do not want to offer anything of 
my own. The joint resolution that I introduced would have been'^, 
not a legislative interpretation of the act of 1891, but new legislation 
covering the same ground. I am willing to agree that possibly that is 
not the oest thing to do, but the department itself has suggested legis- 
lation that seems to me meets the case. What is it we are confronted 
with ? We are confronted with two decisions that run contrary to 
the rule that has been established by the department and had been 
followed for years. Now, what we want to do, as I understand it, 
is to estabUsh the rule of the department, so that the department can 
confirm all of these selections. Now, let me call your attention again 
to those paragraphs that I lust referred to on page 49 of the first 
hearing — those two paragraphs. 

Mr. Taylor. That language, practically. 

Mr. Mondell. Practically that language. You would have to 
change it a little. ^^That the amendatory provisions of the act of 
1891,^' etc., ^'constitute a general scheme,'^ etc. The first of those 
paragraphs applies to the situation created by the Washington de- 
cisions. ^'Second, that the act of 1891 was not only an act providing 
for indemnification as against loss, but also authorizing an exchange.'' 
Now, if you put those two provisions into this section, and then foflow 
that with all of section 1, beginning with line 8, page 2, ^'and all 
selections heretofore made and approved under said grants, and in 
accordance," etc., ''are hereby ratined and confirmed.'- 

Mr. Lenroot. May I ask you to repeat the amendment you pro- 
pose? 

Mr. Mondell. You have that, have. you not? It is on page 49. 
It is the statement of the Interior Department of their interpretation 
of the law. 

Mr. Taylor. Where would you put that in? 

Mr. Mondell. I would begin the bill with that. I would cut out 
all of this first section down to the word ''and" in line 8, and I would 
say 

Mr. Taylor. Would you not refer to the act itself ? 

Mr. Mondell. Which act? 

Mr. Taylor. The act of 1891. 

Mr. Mondell. Yes; I would say that the provisions of the act of 
Congress, etc., are held to constitute a general scheme for the in- 
demnification of the States as against loss occurring in the granted 
sections and supersedes all provisions for indemnity in grants of 
school lands made prior thereto. I do not know whether you would 
want to follow that exact language, but that is really what should 
be done if you want to establish that principle as the law. 

Then section 2 : 

That the said act of P^ebruary twenty-eighth, eighteen hundred and ninety-one, 
shall be held to have been an act providing not only indemnification against loss, 
but also authorizing an exchange * * * 

Mr. Lenroot. Now, Mr. Mondell, upon that proposition, you are 
aware, probably, that we have no right to maKe a legislative con- 
struction, that would be in any way binding upon the courts, of an 
antecedent act to construe our own intentions. 

Mr. Mondell. I realize that. Of course, you understand, Mr. 
Lenroot, that except in the cases in California and Washington there 
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are no contests or controversies over these q^uestions anywhere. 
The department has simply held up all selections, pending some 
action by Congress interpreting or confirming under its mterpreta- 
tion all selections alreaoy ma^e, and what is equally important, 
laying down a rule for the future, because there are still exchanges 
to make. 

Mr. Raker. Mr. MondeU, that provision would not in anywise 
affect the claimants to any of these lands, under the law, if they had 
any claim, would it? 

Mr. MoNDELL. No. As to the future it fixes the law. 

Mr. Raker. There seems to me, from what I hear from all here, 
that practically all of the school land is ready for disposition. Appli- 
cations have practically all been made. 

Mr. MoNDELL. My State has quite a good many thousand acres 
still to select, and I presume that is true of all mountain States that 
have been making their selections from time to time. Since the depart- 
ment held up the selections, they have not been filing their selections, 
because they have not felt it was worth while to do it. While there- 
fore the bulk of our exchanges have been made, we still have about 
30,000 acres to select. 

Mr. Raker. The State claims this land or have third parties made 
the application to the State; has application been msude for third 
parties 1 

Mr. MoNDELL. In our case exchanges are always made on applica- 
tion. An individual applies to have a certain piece of land selected 
by the State, in the majority of cases, agrees to \mj it. 

Mr. Rakeb. Then practicallv all these applications pending are at 
the request of individuals who nave taken a piece of Government land 
and are asking that they may hold it in exchange of the base land ? 

Mr. MoNDELL. As a matter of fact they are really buying land of 
the State in that way. We have a limit of $10 an acre, and while the 
lands we select are not in the majority of cases worth that much, you 
imderstand, and everyone who has lived in a pul^l^c land State under- 
stands, that there is a demand for a certain amount of land which has 
heretofore been supplied as scrip. 

Mr. Raker. Surely I do. 

Mr. MoNDELL. And our State practically uses its selections as 
scrip is used. If you want to buy a piece of land that you feel you 
can afford to pay $10 an acre for, you apply to the State to have it 
selected, and most of our selections in Wyoming are made in that 
way now. 

The Chairman. Is that good practice for the State to drag out 
selections so, so long? Could there not be some legislation passed in- 
dicating a certain time that they shall make their selections ? 

Mr. MONDELL. Hardly, I think. I do not think that is necessarv, 
Mr. Chairman, because in the case of our State our selections would 
have all been made by this time if selections had not been held up 
about three years ago. 

Mr, TiMBERLAKE. Why were they held up ? 

Mr. MoNDELL. In Wyoming, Colorado, and in the Dakotas, not be- 
cause there was any controversy there, but because in California and 
Washington there were questions raised which had, the department 
held, affected our selections. The department has gone so far that 
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between the two decisions referred to it refuses to confirm selections 
that are not affected by either one of them. The bulk of our selec- 
tions in Wyoming are on unsurveyed bases, and therefore not affected 
by the California decisions. 

Mr. Raker. Have you any affected by the survey bases ? 

Mr. MoNDELL. I say the bulk of them are unsurveyed, but they 
hold them up just the same as they hold the others up. 

Mr. Raker. But have you any of the surveyed bases ? 

Mr. MoNDELL. Yes. 

Mr. Raker. Are there any contests 

Mr. MONDBLL. No. 

Mr. Raker. Between the selectors and- 



Mr. MoNDELL (interposing). None in any of the mountain States, 
and, as far as I know, none anywhere, except in California. That is 
my information. There has been no contest. 

Mr. Raker. No one claiming i 

Mr. MoNDBLL. Adverselv to the base, no. 

Mr. Raker. To own or nave any right to these lands, holding that 
the State has no rieht to make exchange ? 

Mr. MoNDELL. Tnat question never has been raised, so far as I know, 
in any of the mountain States. 

Mr. Stout. Has not your State, through the initiative of the land 
board, without any appUcation being made by citizens for public 
leases of land, gone out on its own initiative and selected lands — tracts 
of land ? 

Mr.' MoNDELL. Years ago we selected some lands in Ueu of forest 
reserves with the idea of irrigating them, but we found we could not 
do that imder our constitution, so we came back to Congress and got 
Ueu lands for the lands so selected. In Wyoming; for years the State 
has not made a selection of mf land except on appUcltion. 

Mr. Stout. One more question. Reverting to your contention that 
the State should have the privilege of going outside the forest reserve 
and making selection, you would not deny to the State the privilege 
of making selection within the forest reserve, you wotdd have both ? 

Mr. MoNDELL. Yes, the onlv part of section '2 I object to is the 
proviso which would confine tne State to the reserves 

Mr. Stout. To that one 

Mr. MoNDELL (interposing). And if you were to modify the legis- 
lation as I have suggested, eliminate your first section, the definition 
of the act, followed oy confirmation, then jou could cut out all the 
first part of section 2 and leave section 2 trimmed down to the bare 
proposition that the State could consolidate within the reserves; 
you can put that in three lines. That is all you would have left, 
providing you settle the first and fundamental proposition 

Mr. Lenroot. Let me ask you on that. In your joint resolution 
it would have left the act of 1891 in the air, just as you say? 

Mr. MoNDELL. It would have left what ? 

Mr. Lenroot. It would have left the act of 1891, or did you have 
two propositions ? 

Mr. MONDELL. Yes; it would. 

Mr. Lenroot. Just as uncertain as they are now ? 

Mr. MoNDELL. That was new legislation. It had no reference to 
anything which went before, except as to confirmation of selections 
already made. 
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The Secretary of the Interior be, and he ia hereby, authorized to accept from any 
State having within its borders surveyed or unserveyed lands included in military, 
Indian, or forest reserves proper and satisfactorv transfer of any of such lands which 
the State may de&dre to exchange for other lands and to issue in lieu thereof patents 
to an equal acreage of vacant, unappropriated, unreserved, nonmineral lands, etc. 

That settles absolutely the question of survey and nonsurveyed. 

Mr. Lenroot. Does it settle anything? Is not your resolution, 
for all practical purposes, identical with section 2, except that it 
permits you to go outside of the forest reserves instead of m ? 

Mr. MoNDELL. No. WeU, your section 2 

Mr. Lenboot (interposing). Authorizes an exchange. Is that not 
what it does ? 

Mr. MoNDBLL. Yes; well, you do cover it in a way in section 2, 
but what I am suggesting is this: You are covering it in connec- 
tion with an entkdy different thmg, and you are not covering it 
in connection with confirmation. You are covering it in con- 
nection with a new method of consolidation. It seems to me, the 
way to make this legislation logical and clear is to provide your 
first section, first, for the settlement of the questions of sections 
which have been raised by the courts, and then confirm under that 
determination, and then follow that with anythii^ you like with 
regard to consolidation within forest reserves. That is a very 
simple matter after you have settled the basic proposition. You do, 
in a way, in section 2, bring in the second of the two propositions, but 
you do not do it in connection with settlement of the main issue. 

Mr. Kaker. Suppose this bill confirms in advance all approvals 
heretofore made by the Secretary of the Interior ? 

Mr. MoNDELL. 1 do not think so. 

Mr. Baker. That is what it says, your bill says so, and this too. 

Mr. MoNDBLL. If you will follow me we will not take up so much 
time. 

Mr. Raker. Let me see yours. It says: 

Provided further f That all such exchanges heretofore made and approved by the 
Secretary of the Interior are hereby ratified and confirmed. 

You could not get any stronger language than that. 

Mr. MoNDELL. I guess you were not in when the chairman called 
my attention to that provision in the bill before the committee, and I 
called attention to what preceded it. What selections are confirmed ? 
Why, selections in accordance with the act of February 28, 1891. 
What is the act of February 28, 1891 ? You have not settled that. 
You say that you confirm selections made in accordance with the 
act, but you have not got anywhere if you have not determined what 
the act is, and the courts have 

Mr. Raker (interposing). That is not what I am netting at. In 
your resolution, Mr. MondeU, introduced here December 6, 1915, on 
page 2, lines 10 to 12, you say this: 

Provided further, That all such exchanges heretofore made and approved by the 
Secretary of the Interior are hereby ratified and confirmed. 

Mr. MoNDELL. But, Mr. Baker, in advance of that the legislation 
fixes the conditions under which those exchanges can be made. 
Mr. Lenroot. By agreement only, just as section 2 does. 
Mr. MoNDELL. You are speaking of my resolution ? 
Mr. Lenroot. Of your resolution. 
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Mr. MoNDELL. You understand; I have not asked the committee 
to consider my resolution at all. 

Mr. Lenroot. He was only referring to your resolution. 

Mr. Raker. I was referring only to your resolution. 

Mr. MoNDELL. I have not asked the committee to adopt my resolu- 
tion. 

Mr. Raker. What I want to get at is this: You can answer it, 
I know. 

Mr. MoNDELL. Right there I want to say to you that my resolu- 
tion does, as a matter of fact, follow. Now, I do not care to nave the 
committee adopt it; I do not think that is the right wav to legislate, 
but that would settle the thing, because it provides, nrst, that the 
Secretary is authorized to accept from the States Ueu bases, surveyed 
or unsurveyed, and then it provides that all such selections hereto- 
fore made are validated. 

Mr. Raker. No, you do not. You do not refer to selections at all. 

Mr. MoNDELL (reading) : 

Or such exchaofi^es heretofore made and approved by the Secretary of the Interior 
are hereby ratified and confirmed. 

Mr. Raker. Of course, there is a distinction between the selection 
and exchange. 

Mr. Mondell. Of course, it is hardly worth while to analyze the 
last word in a piece of legislation hurriedly drawn and which I have 
not asked the committee to adopt. 

Mr. Raker. I did not mean that. 

Mr. LaFollette. Does this meet your idea, all selections relying 
on that act? 

Mr. Mondell. I am here simply for the purpose, if I can, of aiding 

{rour committee in getting a piece of legislation which will be clear, 
ogical, definite, andconclusive, rather tnan one that may necessitate 
another decision of a court as to what it means. 

Mr. Lenroot. Is it yoiu* interpretation that these words, "In 
accordance with said act,'' that would mean legally in accordance 
with said act, and the parties were merely reiving upon the act, 
that the act meant a certain thing when it did not ? 

Mr. Mondell. I do not see how it could be held that those words^ 
that the provisions of the act are hereby declared appUcable to school 
grants, how that settles either of the questions which have been 
raised by the courts. I think it leaves them right where they were, 
because it still leaves some one to determine what that act provides. 
I do think, however, it was intended that language should be con- 
clusive in settUng the question raised by the court in Washington. 

Mr. Stout. Mr. Mondell, like you I am not a lawyer. You are more 
of one than I am, but I am curious to know how we can validate the 
acts which were done under a law that the courts have said is illegal. 

Mr. Mondell. You can validate ill the absence of any adverse 
claim or right. 

Mr. Stout. Well, in two States the adverse claim or right has 
already been set up. 

Mr. Mondell. We would not affect the situation in those States 
so far as those cases are concerned. 

Mr. Stout. Then not having been set up in these other States we 
can validate it, we can beat the court to it. Is that it ? 
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Mr. MoNDELL. It would not matter what the court decided as to 
that old statute if we now declared what the law is. 

Mr. Stout. It is more important, I think, that we contrive some 
means for legalizing what has been done than it is a scheme for future 
selections, because most of the selections have already been made.. 
That is the locations for the selections. 

Mr. MoNDELL. I do not think you do legalize, I do not think you 
confirm by your first section. I can not see that you do. 

Mr. Finney. What you are seeking to do is to nave Congress make 
a legislative declaration as to what the effect and intent oi the act of 
1891 was. Am I correct in that ? 

Mr. Mondell. To a certain extent, and that is exactly what you 
were attempting to do in section 1, but you do not do it. 

Mr. Finney. I find that in drawing that section 1 we followed the 
provisions of an act of Congress passed in 1902 relating to the State 
of Utah. Utah, you know, was admitted to the Union in 1896, and 
their enabhng act was silent on the question of these exchanges, or 
at least it did not refer to the act of 1891. So May 3, 1902, Congress 
passed an act to the effect that all the provisions of the act of Con- 
gress approved Februarv 28, 1891, which provides for the selection 
of lanas for educational purposes in Ueu of those appropriated for 
other purposes, be, and the same are, hereby made apphcable to the 
State of Utah. That is on page 41. 

Mr. Mondell. Yes; and 1 tnink you have left the situation in the 
State of Utah where a court could raise exactly the question thej 
have raised in California, because while Congress intended to make it 
apphcable as Congress understood it, and as it has been uniformly 
eniorced, the courts came along and said such was not the proper 
interpretation of the act. So I do not think Utah is any better off 
than the balance of the States if anybody raises a question. 

The Chairman. It is now a httle after 12. Can you round out 
your statement in a few minutes ? 

Mr. Mondell. Yes ; I can conclude now by simply saying this 

Mr. Taylor. Would it not be a good idea, Mr. MondeU, for you 
to draft in complete form the idea you have ? 

Mr. Mondell. I think Mr. Finney could do that. 

Mr. Taylor. Mr. Finney is in harmony with you, or you with him, 
on his theory here. What is your idea about it? Do you think 
there is anytning in what he says ? If so, can you not agree upon 
the language ? The department, or those people in the department 
which agree with the departmental decisions and this conclusion 
here, would be very much retarded to have Congress ratify and 
approve our holding. 

Mr. Taylor. Is there any harm now in doing exactly what Mr. 
Mondell thinks we ought to do to save the question ? 

Mr. Finney. I do not think it would do any harm, but I do not 
know how much good it would do. Of course, if the courts should 
rule that the department was wrong, they might also hold that Con- 
gress was making an erroneous construction by putting this in. 

Mr. Mondell. But, Mr. Finney, no decision of the courts woiild 
affect any case except ours, where a selection had been made prior 
to the act of Congress, and where, prior to the act of Congress, there 
had been an intervening adverse right. 

46068—16 n 
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Mr. Finney. The same thing would be true, I think, as to what 
we have drawn. 

Mr. MoNDELL. Providing — that is the proposition — that in your 
first section you have really done anvthing. I am very greatly 
impressed with the idea that you really have not done anything 
except, perhaps, settled the contention raised by the State of Wash- 
ington. You have followed the Utah act, which simply provided 
that a certain act shall apply to Utah. 

Mr. Taylor. But that act is ambiguous and unintelligible. It' 
simply passes up to some court to say whether it is an ambiguous 
and an imintelligible act. 

Mr. Finney. I should be very glad to draw something up along 
the line you have suggested and hand it to the committee. 

Mr. La Follette. Have you taken into consideration all the time 
he claims as to the difference in the granting act in Washington and 
some of the other States, one being granted in praesenti and the other 
in futoro? 

Mr. Mondell. No; I have not taken that into consideration, and I 
am frank to say that I am not especially familiar with the language 
of that act. I know what the contention was, the contention of the 
State in connection with the act. Now, I have no disposition to 
deprive Washington of any advantages that she may havt. under a 
decision that stfll retains in force the provisions of her granting act, 
and if there is a situation there that ought to be cured, it ought to be 
cured by special provisos in the act. So far as the other States are 
concerned, they are none of them raising that question, although I 
xmderstand the language in a number of the acts is the same. 

Mr. La Follette. There are two or three in a similar condition; 
three other States. 

Mr. Mondell. But none of them have raised the contention, be- 
cause, as a matter of fact, the act of 1891, take it as a whole, is more 
favorable than any of these State grants themselves, and, as a matter 
of fact, it being more favorable, most of the States have not raised 
the question. 

Mr. La Follette. What I wanted to ask was if your amendment 
to section 1 would cure our attorney generaVs contention in that 
respect ? 

Mr. Mondell. I do not know what his contention was. 

Mr. La Follette. You see we have many cases in our State that 
are on all fours with the California situation, with the exception that 
our State has not sold any of the land, but there are a great many se- 
lections which have been made by homesteaders on 16-32, 16 and 36, 
that are affected to the extent that the State claims that was a grant 
to them in presenti, and that they had the right to the land and that 
if these are allowed to the Government — these homestead entries — that 
they should be given land in lieu thereof. 

Mr. Mondell. You see the trouble with your Washington decision 
is this, that carried to its logical conclusion and superimposing upon 
that decision the decision in the case of California, you womd not 
have any j-i^hts in reserves, imless you get them under your specific 
act, because if you hold that your grant is a grant in presenti, and the 
forest reserve comes along on top of it and you put the California 
decision on top of that, then you have not any right for a lieu selec- 
tion, because *you have not lost any lands. 
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Mr. La Follette. Our attorney general objected to this coupling 
up of sections 1 and 2 together here, and because we do not accept the 

?rovisions of section 1, will not allow us to take advantage of section 2. 
*hat is the objection made by our State in regard to this particular 
remilation. 

Mr. Taylor. By reason of the cloud cast upon this law you do not 
think making something apphcable to that law settles anything ? 

Mr. MoNDELL. I do not see how it can. 

Mr. Raker. It must be a sure thing that all Mr. Mondell is figuring 
on are future exchanges. 

Mr. Mondell. No; to the contrary. 

Mr. Raker. Because unquestionably it has been so many times 
determined by this committee, and ii it has not been, it has been 
determined by all the courts that we can not fix the determination 
of the statute to affect price. 

Mr. Mondell. No one questions that. I want to make one thing 
clear. My contention is that your provisions from line 8 down, in 
section 2, which are intended to confirm and ratify, do not, as a 
matter of fact, do anything of the kind, because they provide that 
selections made in accordance with the act of February 28, 1891, 
are ratified, and your court has said that so far as those selections 
are based on surveyed lands, they are. not authorized imder that act. 

Mr. Raker. Let me see just a moment. 

Mr. Mondell. Thej are not authorized under the act and to sim- 
ply say that applications made under a certain act which your court 
mterprets as noneffective are confirmed, leaves you right where you 
were. But if you were to say that the provisions of the act of Con- 
gress of 1891 superseding other legislation and providing for indem- 
nity and exchanges shall apply to school grants and that all exchanges 
under that are hereby connrmed, you would fix it absolutely. 

Mr. Taylor. There would be a statement of actually what it is. 

Mr. Mondell. Of what the law is. 

Mr. Taylor. Notwithstanding what the courts might have said 
that it was not. 

Mr. La Follette. Do you think this provision of section 4 that 
provides that sections 1 and 2 of this act shall be applicable only 
where the State shall by constitutional and legislative enactment 
signify its assent to the terms of said act of 1891, as herein declared 
and amended — do you not think that our State would be barred 
from taking anv selections under section 2, even though No. 1 does 
not mean anvthing imless our legislature should enact laws saying 
they were willing to accept section 1 ? 

Mr. MoNDfiLL. I will say that I have not gone carefully enough 
into that provision to have a very dear idea of it, but so far as I have 
gone into it it seems to me there are two objections to it — ^first, that it 
IS unnecessary, which ought to be vaUd; and, second, that it would 
delay in some cases Heaven only knows how long befpre those 
States that are not questioning this law could conle imder it. I do 
not know what kind of legislation it would be necessary for us to 
secure in Wyoming. The legislature meets every two years, and 
we would have to wait until tne legislature acted m order to obtain 
land selections, which, so far as we are concerned, we have never 
questioned or contested. Our State land commissioner says that he 
can not imderstand the necessity for it and that in our case he does 
not know how we would meet it. 
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Of course there have been questions as to the rights of certain 
officers in the States to make these exchanges. That is not a matter 
we are interested in. We are interested in it, but it is not a matter 
which we can legislate on. That is a matter for the State to settle. 

Mr. La Follette. In any legislation we have on the su'bject 
involving the transfer or exchange, we are certainly interested in the 
right of tne officer of your State to get back title from the Government. 

Mr. MoNDELL. I understand, but it says in these transfers, in the 
law of 1891 — I do not know just where it is. 

Mr. La Follette. You mean the waiver proposition? 

Mr. MoNDELL. No, but the provision that the transfer shall be 
legally made, the provisions of all these acts. 

Mr. Lenroot. Is there not something in the law of 1891 as to 
transfers ? 

Mr. Finney. Waiver of a claim. 

Mr. MoNDELL. I think, in conclusion, Mr. Chairman, that in your 
first section you ought to strike out everything above the word ' ' and" 
in Une 8, and insert approximately the language in paragraphs num- 
bered 1 and 2, page 49, in lieu of the language stricken out, and com- 
plete the proposition of interpretation, definition, and confirmation 
in one section, following with the legislation necessary to provide for 
these consolidations. If you made. the change that I suggested in 
that first section, you could very greatly shorten your second section, 
because then there would be the simple matter of provid'mg for con- 
soUdations. 

The Chairman. If you will, Mr. Mondell, reduce your views to 
concrete amendment, so when we go over this section we may have 
the benefit of them, we shall be much obliged. 

We will hear Mr. Hawley at this time. 

Mr. Mondell. I desire to insert in the record a letter from Hon. 

S. G. Hopkins, commissioner of pubUc lands of our State, on the 

provisions of this bill: 

State of Wyoming, 
Oppicb op Commissioner op Public Lands, 

CheyennSy February 24t 1916. 
Hon. F. W. Mondell, M. C, 

Waslmigton, D. C, 

My Dear Mr. Mondell: Your letter of February 9, with copy of H. R. 8491, which 
proposes a remedy for our lieu-land selections where forest-reserve base is used, has 
nad my attention. 

Section 1 of this proposed act is very clear in its intent and purpose, also section 2; 
but section 3 of the proposed act is rather clouded and I can hardly understand its 
purpose. 

Section 1 of the proposed act does not distinguish between sections 16 and 36 in 
the forest reserve where they have been surveyed or where they have not been sur- 
veyed, but section 3 seems to refer to exchanges of title between the United States 
and the State where the State relinquished title to surveyed lands in the forest or 
other permanent reservations, and then provides: 

**That in future no exchanges shall be made or approved except as provided in 
section two of this act." 

I am in receipt of a letter from the Commissioner of the General Land Office in 
reply to an inquiry of mine relative to this legislation, in which he inclosed a copy 
of a letter from Assistant Secretary of the Interior Jones to the chairman of the Public 
Lands Committee of the Senate, and in discussing section 3 of this act, Mr. Jones says: 

** Section 3 of the bill is confirmatory and is aesigned to permit the approval and 
passing of title to the States of indemnity selections heretofore made in ueu of sur- 
veyed school lands ifl forests or other permanent reservations. It is particularly 
important to the States which have made such lieu selections and to those who have 
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purchaaed the selected land from the States in anticipation of the consummation of 
the exchange." 

Then the Secretary states that it is inserted there because of some agreement between 
the Secretary of the Interior &nd the State of California which has been consummated 
and approved by the Legislature of the State of California. Such a condition does 
not exist so far as the State of Wyoming is concerned, and therefore this clause, if 
intended to be remedial for the State of California, should be limited in this bill to 
its application- to the State of California but should not be left in the form that will 
make this section applicable to this State. 

Most of the school sections in the Wyoming forest reserves have been surveyed; 
therefore, under the proviso in section 3, selections made hereafter using the school 
sections in the forest reserves as base therefor, would have to be made in a compact 
body within the forest reserve wherein lay the base lands — that is just what the State 
of Wyoming does not wish to do. We want to make these selections in lieu of the 
forest reserve school sections wherever they may be desired by those who are willing 
to pay the State the simi of |10 per acre, or more, for such lands. It was evidently 
intended by the Congress, in grsinting the lands to the State, that the State should 
receive lands that were worth $10 per acre, because it limited that as the minimum 
price for which the lands granted to the State could be sold; therefore, in selecting 
lands in lieu of the forest reserve sections of school land, the State should be permittea 
to place the selections where they will bring to the State the greatest revenue and, at 
the same time, enable the State to develop its farm and ranch industries. 

I may have placed an entirely wrong construction upon this section 3, or the proviso 
therein; but if 1 have construed it correctly, then the application of section 3 should 
be restricted to California, or those States to which it apphes, rather than to this State 
where it does not apply and where its operation would be objectionable. 

So far as this State is concerned, Mr. Mondell. section 1 of the proposed act will 
cover the entire ground and will give this State tne remedy desired. 

Referring to section 4 of the proposed act, you will recall that our legislature (see 
sec. 608, Compiled Statutes of 1910) has authorized exchanges to be made by the 
State board of land commissioners whenever the Government of the United States 
shall and will permit and allow the State to select and have patented to it an equal 
area of other lands in lieu of the lands so reconveyed to the United States. Now. 
the question in my mind is whether this section 4 is drawn in such form as will 
require additional legislation by the State before the selections applied for can be 
approved by the Interior Department. It would seem to me that section 4 could cover 
the ground desired by the department and still not require additional legislation by 
this State by simply providing that the provisions of the proposed act should apply 
where the State shall have, by constitutional legislation, authorized exchange of 
lands with the Federal Government without requiring legislative enactment by the 
States to ''assent to the terms of said act of 1891 as herein declared and amended.'' 

I think you will understand the point that I make, that this section 4 should be in 
general terms rather than in specific, because our legislature has in general terms 
authorfzed the exchanges irrespective of what law enacted by Congress authorized 
such exchanges. 

As you know, I am very anxious for this legislation. We now have pending in the 
departments selections where forest reserve base has been used amounting to approxi- 
mately 80,000 acres; and these lands have been selected in small lots over the State 
where farmers and ranchmen have put up a guaranty deposit that when the lands are 
offered for sale they will bid the minimum price, to wit, $10 per acre. The State is 
not only losing the interest on the purchase price of this 80,000' acres of land, at $10 
per acre or more, but it is losing the benefit of the development and improvement of 
these lands, because until such time as the State gets title to the lands and they are 
offered for sale and purchased by the applicant, the applicant is not in a position to 
improve or develop the lands because he is uncertain as to whether he will be the suc- 
cessful bidder or not, as all lands must be sold at pubHc auction and to the highest 
bidder. 

I trust, Mr. Mondell, that you will be able to secure this remedial legislation at a 
very early date, and that section 3 in so far as it is applicable to this State be elimi- 
nated, and that section 4 be broadened so as to come within the provisions of the 
leg^ation which our State has already provided, so as to avoid the unnecessary delay 
in the clear listing of the pending selections until additional legislation may be haa 
by our State legislature. 
Very truly, yours, 

S. G. Hopkins, Commimoner, 



166 LANDS FOE EDUCATIONAL PUBP08ES. 

STATEMEVT OF HOV. WILLIS C. HAWLET, A SEPSESEITTA- 
TIYE Iir COirOSESS FSOM THE STATE OF OBEOOH. 

• 

Mr. HAWi-.Ey. Mr. Chairman and gentlemen of the committee, upon 
receipt of a notice from the chairman of the committee that a hearing 
would be had to-day on this bill, I sent a copy of it to the governor of 
the State of Oregon, and what I have to say will be very largely to 
read his letter and the letter from the clerk of our State land board, 
together with just a brief comment. 

The letter from the governor is as follows: 

State op Oregon, Executive Department, 

SaUniy March 21 , 1916. 

Mt Dear Mr. Hawley: I have your letter with a copy of H. R. 8491, which I have 
read carefully, and also sul mitted to the secretary of tne^tate land loard, Mr. G. G. 
Brown, a letter from whom I am inclosing herewith. 

A law enacted along the lines suggested in this ' ill would certainly le inimical to 
the } est interests of the State regarding pul lie lands. 
I think Air. Brown's letter explain matters pretty fully. 

The State will have no special representative present, as we will trust to our delega- 
tion to look after our interests. 
Thankijifi; you for your kindness, and with best personal regards, I am, 
Faithfully, yours. 

Jambs Withycombe, Governor, 
Hon. W. C. Hawley, 

House of Representatives, Washington, D. C. 



I also read the following letter from Mr. G. G. Brown, clerk State 

land board : 

State op Oregon, 
Oppice op the State Land Board, Salem. 
Hon. James WrrHYCOMBE, 

Governor of Oregon, 

Capitol Buildinff. 

Dear Governor: Referring to communication of Hon. W. C. Hawley, dated 
March 16, 1916, and inclosing copy of H. R. 8491, beg to say that: 

Section 1 of this resolution provides for the ratifying and confirming of selections 
heretofore made by the State under the acts of 1889, 1890, and 1891, and for the approval 
of all pending selections under said acts. 

Section 2 pro\dde8 for the selection of unappropriated, nonmineral lands of approxi- 
mately equal value, within the present boundaries of national forests within the State, 
in lieu of surveyed or unsurveyed school sections within such reserves. 

Section 3 provides for the ratification of selections heretofore made in lieu of sur- 
veyed school sections in reserves and for the approval of all pending and unapproved 
selections of the same character, with the proviso that no future exchanges shall be 
made except as provided in section 2, which we understand to mean that all future 
selections shall be made in lieu of forest reserve base only and that all lands selected 
shall be located within forest reserves. This would prevent the State from hereafter 
seciu-inp; indemnity lands for school sections lost to the State by reason of fractional 
township mineral lands, or school sections homesteaded before survey, and from 
making selection of any indemnitv lands, except those included in national forest, 
which would materially lessen the demand for base lands. Section 2 also provides that 
lands selected must be of approximately equal value to those relinquished, and while 
it may be necessary to consent to this provision in the selection of a State forest, we 
feel that it would be unjust to the State to have all future selections curtailed by this 
requirement. 

Section 4 provides that sections 1 and 2 shall only apply where the State shall have, 
by constitutional enactment, signified its assent to the terms of said act of 1891. This 
would appear to be an unnecessary burden to place upon the State as the Act of Con- 
gress of February 14, 1859, in section 4, covers this point. 
Very truly, yours, 

G. G. Brown, 
Clerk State Land Board. 

March 21, 1916. 
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Mr. Brown has been clerk of our land board a long time and is very 
familiar with the practice of the State and of the land board in making 
selections and disposing of the land. Our school lands yet unselected 
are very large in area and we dispose of them as rapidly as possible 
for the benefit of the school fund. We desire such legislation as will 
enable us to reduce these lands to such a possession on our part as 
will enable us to dispose of them and get the money to put in the 
school fund. 

Mr. Sinnott, a most efficient member from our State, is a member 
of this committee, and he will undertake, when the discussion is up, 
to present to you the arguments in support of these contentions of 
our land department and the governor of the State. 

All that we desire is a fair opportunity, under proper regulations 
and conditions, by which we can gather together in some manner 
out of the 13,000,000 and more acres of forest reserves, of which you 
have already heard a great deal in the course of this session of Con- 
gress, the lands belonging to the State that are scattered all through 
them. 

Mr. Taylor. Are not these exchanges now being held up ? 

Mr. Hawley. That is my understanding. 

Mr. Taylor. There is none of them being confirmed or being 
claimed now by the department, is there ? 

Mr. Hawley. That is my understanding. 

Mr. Taylor. Then you have got to have some legislation, have you 
not, to get anywhere ? 

Mr. Hawley. We are not opposing the legislation. We are favor-, 
ing the legislation, but in such form gs will enable us to make the 
best use of the grants heretofore made by the Government to the 
State for our school purposes. 

Mr. Taylor. Do these gentlemen suggest the amendments or form 
of bill they think ought to bo enacted ? 

Mr. Hawley. They do not. 

Mr. Taylor. They just criticize this bill without offering anything 
in lieu of it ? 

Mr. Hawley. They make suggestions ls to modincations in the 
bill, knowing that the committee has great wisdom and will consider 
the suggestions miide and work out the language. 

Mr. Taylor. With their superior wisdom to criticize it would seem 
highly appropriate, at least, for them to suggesi) the lengusge they 
thmk would cure the present situation. 

Mr. Hawley. Mr. Taylor, I do not understand that the letters were 
offered in that spirit. Here is a bill drafted in very general terms to 
cover a very large area of country. Here is a particular area in which 
the language, as drafted, works a hardship which we did not think 
was intended by the committee, and that to bring that to the knowl- 
edge of the committee would be sufficient to induce the committee 
to put in the proper language to cure whatever inequality there 
mignt be existing in the bill toward our situation. 

Mr. Taylor. But you might suggest to them that we are not mind 
readers and really do not know what the^^ would like to have in there. 

Mr. Lenroot. Have you examined this bill yourself ? 

Mr. Hawley. I have read it over. 

Mr. Lenroot. Do you agree with the construction given by that 
letter ? 
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Mr. Hawley. I would rather reserve an opinion on that. 

Mr. Lenroot. I should like to get this in the record. You are 
familiar with the decision of the Supreme Court, rendered February 
21 last, the United States v. Morrison, where, so far as Oregon is 
concerned, they expressly decided the question raised in Washington 
so far as that State is concerned ? 

Mr. Hawley. In a general way. 

The Chairman. Gentlemen, here is a letter from Mr. William R. 
Andrews, who signs himself "Attorney for Protestants." It seems 
that he represents the homesteaders, and he is a member of the firm 
of Copp & Andrews. Mr. Copp is quite a noted land lawyer. Mr. 
Andrews asks that a short, brief pamphlet of three or four pages go 
into the record. Without objection it will be inserted in the record. 
It has certain citations whicn may be of value to the committee. 
It is as follows : 

Copp & Andbbws, 
Attorneys and Counselors at Law, 

Washington, D. C, March SO, 1916. 
Hon. Scott Ferris, 

Chairman Committee on the Public Lands, 

House of Representatives i Washington, D. C. 

Sir: I have the honor to transmit herewith protest against House bill No. 8491, 
and to respectfully ask that the same be incorporated in the report of hearings upon 
said bill. 

Very respectfully, 

Wm. R. Andrews, 
Attorney for Protestants. 

[In the Congress of the United States. Before the Committees on Public Lands of the Senate and House 
of Representatives. In the matter of Senate bill No. 2380 and House of Representatives bill No. 8491.] 

protest on behalf of persons claiming adversely to certain state indemnity 
school-land selections aqainst portions of the bills that seek to invali- 
date adverse rights based upon past transactions and to decide by legisla- 
tion a question of statutory construction involved in a case now pending 
in the supreme court of the united states. 

Senate bill No. 2380 and House bill No. 8491 are exactljr similar and each is en~ 
titled '* A bill to amend an act entitled 'An act to amend sections twenty-two hundred 
and seventy-five and twenty-two hundred and seventy-six of the Revised Statutes 
of the United States, providing for the selection of lands for educational purposes in 
lieu of those appropriated/ and to authorize an exchange of land between the United 
States and the several States." 

The evident purpose of these bills is to confirm selections of State school lands made 
under the provisions of the act of February 28, 1891, to declare said act applicable to 
the grants contained in the acts of February 22, 1889, July 3, 1890, and July 10, 1890, 
and to permit an exchange of certain lands between the United States and the several 
States with a view of eliminating school lands from the national forests. 

The protestants have no objections to the proposed law in so far as its main features 
are concerned, but they do earnestly protest against the passage of the bills in their 
present form because they are retroactive and purport to invalidate existing adverse 
claims by overturning the interpretation placed upon the act of February 28, 1891, 
by the courts of last resort of several States and tne United States Circuit Court of 
Appeals and to bind the Land Department and the courts in a matter of statutory 
construction affecting transactions which occurred and rights of action which accruea 
prior to the passage of the proposed enactment. 

Section 1 of each bill provides, inter alia (p. 2, lines 11 to 15): "That all pending 
and unapproved selections heretofore made under said grants and in accordance with 
said act [act of 1891], if found otherwise regular, and for lands subject to selection at 
date of approval, may be approved under the provisions of said act." 
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Section 3 provides, in part (p. 4, lines 2 to 4): "And all pending and unapproved 
exchanges of like character at date of approval may be in similar manner adjudicated 
and approved." 

The declaration in the bills that the act of February 28, 1891, is applicable to the 
several school-land grants therein enumerated is thus made to apply unrestrictedly to 
all selections, whether approved or unapproved, and whether or not free from adverse 
claims. 

Whether the act of 1891 does applv to the school-land grants is a question of law 
that for years has been litigated in the courts and before the Land Department, and 
is now involved in a case pending in the Supreme Court of the United States. Many 
persons have proceeded upon the theory that under a correct construction of the law 
the act of 1891 has no application to the school-land grantsf except as affecting the 
rights of settlers before survey ; that the attempted selections of indemnity lands under 
said act were wholly without authority of law, in consequence of which such lands 
were legally vacant public lands, subject to disposition under the general land laws 
of the United States; and, relying upon this view of the law, these persons have taken 
the necessary steps under the land laws and regulations to acquire title to the lands. 

The question is, therefore, whether Congress will by legislation decide this question 
of statutory construction between these adverse litigants or whether it will so amend 
the bills as to reserve to the Land Department and the courts the performance of this 
judicial duty, and not deprive these adverse claimants of rights of action in respect 
to transactions that occurred prior to the passage of the bills. 

The Interior Department has held that the act of 1891 applies generally to the 
school-land grants and has permitted indemnity selections thereunder, but the courts 
of last resort of several States and the United States Circuit Court of Appeals have 
held the contrary. (See State v. Whitney, 6 Wash., 323; Deseret Water, Oil & Irriga- 
tion Co. V. State of California, 167 Cal., 147; Hibberd v. Slack, 84 Fed. R., 890.) 

In the first instance adverse claimants can assert their claims in the Interior Depart- 
ment. If the cases are there decided against them, as has been done for a number of 
years, they can then proceed in the courts, but not until after the approval of the 
selections. If, on the other hand, the Interior Department should reverse its present 
ruling and cancel the selections made under the act of 1891, the States, or their trans- 
ferees, would likewise, after the patenting of the lands to the adverse claimants, be 
entitled to have the courts review the ruling of the Interior Department. 

The case of the Deseret Water, Oil & Im^tion Co. i;. State of California, supra, is 
nowpendiogin the Supreme Court of the United States (No. 679, October term, 1915), 
and m due course the true and final meaning of the act of 1891 will be judicially deter- 
mined. This in itself furnishes a cogent reason for not passing the bills in their present 
form, for such action would be nothing more or less than an attempt to forestall the 
decision of the Supreme Court of the United States upon a disputed question of law in 
a case now pending. 

The provisions of the bills objected to by the protestants are of doubtful validity, 
to say the least. 

In 6 Am. & Eng. Ency. of Law, 1033, 1034, the rule relating to legislation of this 
character is stated as follows: 

"Declaratory statutes, therefore, which are defined to be 'statutes passed in order 
to put an end to a doubt as to what is the common law, or the meaning of another 
statute, and which declare what it is and ever has been,' are without the sphere of 
constitutional legislative action in so far as any retrospective operation is concerned, 
so that such acts can neither overturn an interpretation already given by the courts, 
nor bind the latter, with respect to* the application of the original statutes, to trans- 
actions which occurred or rights of action which accrued prior to the passage of the 
declaratory act." 

If the proposed legislation is desirable and beneficial in its main features, surely 
Congress does not wish to obscure it and perhaps endanger its operation by the inclu- 
sion of provisions that are unconstitutional and void. Nor would it be fair and just 
to the adverse claimants to thus burden them with additional litigation to determine 
whether Congress can lawfully legislate away their rights of action. 

If the act of 1891 does not apply to the school land grants, and if the rulings of the 
Interior Department are wrong and those of the courts are right, many persons are 
claiming titles to lands under void indemnity selections. In such event Congress 
may feel a moral obligation to confirm the selections, but there certainly should be no 
attempt to affect selections against which there are adverse claims and to now grant 
to persons claiming under void selections lands which legally belong to others. 

The protestants do not wish to be understood as here arguing the question as to the 
applicability of the act of 1891 to the grants; they are simply asking Congress not to 
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interfere with their rights to present their cases to the appropriate judicial or quasi- 
judicial tribunals. 

An addition of the following amendment would not interfere with the main objects 
of the bills and would protect the rights of the adverse claimants: 

'^Sec. 5. That the provisions of this act shall not in any manner affect the right of 
any person who has applied to enter, file upon, locate, select, or purchase under any 
land law of the United States, or who has made a valid settlement upon any land 
embraced in an indemnity school land selection made under the said act of February 
twenty-eighth, eighteen hundred and ninety-one, from asserting, in the courts or the 
Department of the Interior, his claim to a superior right to such land by reason of such 
application to enter, file upon, locate, select, or purchase, or by reason of such settle- 
ment, nor shall said provisions in any wise affect any valid adverse right or rights of 
action that may have accrued prior to the passage of this act . ' * 

In conclusion, it is submitted that the bills should not be passed in their present 
form because this would amount to an attempt to decide by legislative enactment a 
controverted matter of law that is properly cognizable in the first instance by the 
Interior Department and thereafter by the courts, thereby preventing or attempting 
to prevent the adverse claimants from litigating their rights in judicial tribunals 

Respectfully submitted. 

William R. Andrews, 
Attorney for Protestants, 

f Thereupon, at 12 o'clock m., the committee adjourned until 10.30 
o'clock, Saturday, April 1, 1916.) 



Committee on the Public Lands, 

House of Representatives, 
Washington, D. C, Saturday, April 1, 1916. 

The committee met at 10 o'clock a. m., Hon. Scott Ferris (chair- 
man) presiding. 

There were present before the committee Mr. Albert F. Potter, of 
the Forest Service, and Mr. Edward C. Finney, of the Interior Depart- 
ment. 

The Chairman. The committee will be in order, gentlemen. 

Mr. Potter, if you will present your views on the pending bill now, 
we will hear you. 

STATEMENT OF MB. ALBERT F. POTTEB, ASSOCIATE FOB- 
ESTEB, DEPABTMEITT OF AGBICULTXTBE. 

Mr. Potter. Mr. Chairman, section 2 of the bill deals with the 
exchanges under agreements that have been made heretofore between 
the different States and the Department of Agriculture, and also 
authorizes the department to enter into similar agreements for 
exchanges with other States in the future. 

The first agreement of this kind which was entered into was with 
the State of South Dakota. The agreement was dated January 4, 
1910, and will be found on page 30, part 1, of the hearings. The State 
of South Dakota desired to rSinquish and convey to the Government 
its unsurveyed school sections in the Black Hills Forest Reserve and 
select in lieu thereof a solid body of timberland located on the exte- 
rior boundary of the forest equal in area and approximatelv equal 
in value, which might be acquired in place of tne scatterea school 
sections. 

It happens that in this forest reserve all except four sections, I 
believe — that is, four 16^s and 36's — ^were unsurveyed at the time of 
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the creation of the forest, so that an exchange of the iinsurveyed sec- 
tions practically cleaned up the school lands m the Black Hills Forest. 
I have prepared a diagram showing, in red, the location of the 16's 
and the 36 s which the State desired to use as base, and on the south- 
em half of the forest which is now the Harney Forest, showing, in 
blue, the area which the State desired to secure in lieu of this unsiu*- 
veyed school land. 

The agreement contemplated an examination of the lands and the 
compensation to the State for the lands which had been lost by set- 
tlement prior to the survey, and all lands which had been classfied 
as mineral; in fact, the entire area of the unsurveyed school sections, 
regardless of what may have happened to them after their inclusion 
within the forest reserve, which was entirely agreeable to the depart- 
ment. The area of these lands was found to be 60,143 acres, a good 
many of the sections having been surveyed after the creation of the 
forests, but prior to the consummation of this agreement. 

It was found that the area which the State desired to select, as Mr. 
Johnson said yesterday, had a considerable nmnber of private claims 
within it. Those are mdicated in red on the diagrams I have here. 
So that it became necessary for the State to select another area in 
order to make up the amount of lands to which it was entitled, the 
area within this tract being only about 48,000 acres. 

The State had made selection of a large amoimt of land in the 
vicinity of Sioux National Forest, in the northern part of the State, 
under its quantitative grant rights, and it desired to secure a bodv of 
land in one of the divisions of the Sioux Forest which would roimd up 
an area where they had selected all of the adjoining lands under these 
grants. That was entirely agreeable to the Forest Service, so we 
allowed them to make a selection of all that there was left of one of 
the divisions of the Sioux Forest, which contained an area of about 
12,000 acres. That balanced up, as near as it was possible, the amount 
the State was entitled to, the net area of these two tracts being 60,149 
acres, a difference of only 6 acres. 

In order to carry out the agreement, a proclamation was issued by 
the President under date of February 14, 1912. I have a copy of the 
proclamation. It is not very long and I think it might be well for 
me to read it so that the committee will understand exactly its terms. 

National Forests in the State of South Dakota. 

BY THE president OF THE UNITED STATES OF AMERICA — A PROCLAMATION. 

Whereas, by Proclamation, effective July 1, 1911, the President of the United 
States added certain lands to the Black Hills National Forest in South Dakota, and 
changed its boundaries by setting aside portions thereof to constitute the Harney 
National Forest; and 

Whereas, In order to provide for a proper adjustment of the State's claims to lands 
within said National Forest in satisfaction of its common school grant a memorandum 
of agreement was entered into under date of January 4, 1910, between the Forester, 
United States Department of Agriculture, and the State of South Dakota, whereby 
it was agreed that the said State should relinquish all its title or claim under its grant 
in aid of common schools, to lands included within the Black Hills National Forest, 

Erior to survey, being the whole or parts of sections 16 and 36 in each township, and 
e allowed to select other lands equivalent in acreage and value lying along and 
within the boundaries of. said National Forest, and it was further agreed that a Board 
should be constituted to be composed of one representative appointed by the State 
of South Dakota, one by the Forester, and the third to be selected by the other two, 
which Board should make an examination, upon the ground, of the lands to be sur- 
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rendered, the location of which had or might be fixed either by the lines of the public 
surveys, as extended over said forest, or by protraction; and also the land to be selected 
in lieu thereof; and 

Whereas, the Board constituted under such agreement has completed its examination 
and designated areas of lands within the Harney and Sioux National Forests, in the 
State of South Dakota, eauivalent in acreap;e and value to sections 16 and 36 included 
in the said Black Hills National Forest pnor to survey, determined as aforesaid, and 
the said report has been approved by the Secretary of Agriculture; and 

Whereas, It appears that the pubhc interest would be promoted by modifying the 
proclamation effective July 1, 1911, by which the boundaries of the Black Hills Na- 
tional Forest were changed and the Hamey National Forest created, and sdso the proc- 
lamation of June 30, 1911, by which the boundaries of the Sioux National Forest were 
changed, so as to allow the State of South Dakota, in furtherance of the aforesaid 
agreement, to make selection of the lands designated by the Board as aforesaid as 
indemnity in satisfaction of the aforesaid portions of its common school grant; 

Now, therefore, I, William Howard Tapt, President of the United States of Amer- 
ica, by virtue of the power in me vested by the Act of Congress approved June fourth, 
eighteen hundred and ninety-seven, entitled ''An Act Making Appropriations for 
Sundry Civil Expenses of the Government for the Fiscal Year Ending Jime 30, 
1898, and for other purposes," do proclaim that the proclamations effective July 1, 
1911, changing the boundaries of tne Black Hills National Forest and creating the 
Hamey National Forest, and also the proclamation of June 30, 1911, changing the 
boundaries of the Sioux National Forest in South Dakota, are hereby moaified so 
as to admit of immediate selection of lands within the boundaries of said forests, 
by the State of South Dakota as indemnity in partial satisfaction of its common 
school grant and in furtherance of the before-mentioned i^eement of January 4, 
1910, and not otherwise: Providedy That all selections by the State of South Dakota 
hereunder must be filed within ninety days from the date of this proclamation, or 
within ninety days from the approval of the ofiicial plat of survey of any unsurveyed 
land embraced in said report of the Board named under said agreement, and the 
lands embraced in selections made by the State of South Dakota hereunder, to the 
extent that such selections receive the final approval of the Secretary of the Interior, 
be, and the same are, hereby, declared eliminated from the said Hamey and Sioux 
National Forests, such eliminations to become effective from the date of such approvals. 

In witness whereof, I have hereunto set my hand and caused the seal of the United 
States to be affixed. 

Done at the City of Washington this fifteenth day of February, in the year of our 
Lord one thousand nine hundred and twelve, and of the Independence of the United 
States the one hundred and thirty-sixth. 

[seal.] Wm. H. Taft. 

By the President: 

Huntington Wilson, 

Acting Secretary of State. 

[No. 1181.] 

Now under this proclamation the State went ahead and filed its 
Ust for the selection of these lands, and the Ust for that portion within 
the Sioux National Forest, which it was found, when the lists were 
actually made up, netted something over 1 1 ,000 acres, was approved 
on May 2, 1913. 

Mr. Taylor. Approved by whom ? 

Mr. Potter. By the Secretary of the Interior. And that part of 
the lands has become the property of the State. But shortly after 
that the question arose as to the legal authority to make such ex- 
changes, and action on the approval of the remainder of the area — 
or the 48,000 acres selected m the Harney National Forest — ^was 
suspended and still remains suspended, as the committee has been 
informed. 

The State, by an act in 1913, which is chapter 224 of the Statutes 
of South Dakota, created a game preserve of these lands in the Hamey 
National Forest, and, as Mr. Johnson told you, has inclosed it with a 
barbed- wire fence and has commenced to stock it with elk and buflEalo. 
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The Forest Service has exercised no jurisdiction over this land since 
the completion of the agreement. It is in charge of the State, under 
its jurisdiction, but the State has not yet received a title to it. 

Mr. Taylor. Why doesn't the Government give them their title ? 
Is it being held up oh account of the California decision ? 

Mr. Potter. la response to an inquiry with reference to tha,t, in a 
letter dated September 9, 1914, from Acting Commissioner Bruce, of 
the Land Office, he said: 

In this connection I have to advise you that questions have arisen in the department 
ajB to the proper construction of sections 2275 and 2276, U. S. Revised Statutes, as 
amended by the act of February 28, 1891 (26 Stat., 796). These questions, which 
relate in the main to the authority generally to make exchanges of this sort, as in 
accordance with and under the provisions of the said act of 1891, are before the depart- 
ment; and while this matter has been under consideration, no school-land selections 
involving exchanges based solely upon the provisions of said act, or those made in the 
furtherance of exchange agreements of the nature under consideration given in this 
letter, have received departmental approval, whether the school sections were sur- 
veyed or unsurveyed. 

That indicates that the department has suspended action upon all 
of these propositions, in view of the difference of opinion that existed 
regarding the proper interpretation of the act of 1891. 

Mr. TiMBERLAKE. Although those questions did not arise with 
regard to any of the sections where selections were made by a great 
many of the States, did they? 

Mr. Potter. No; the question arose in the court decision ir> the 
case of Hibbard v. Slack, in California, and the case of the State v. 
Whitney, in Washington. So that action in carrying out this agree- 
ment has been suspended, and remains so, awaiting general legisla- 
tion by Congress as proposed in this bill, which will straighten out all 
these difficxuties. 

The value of the property involved in the South Dakota exchange, 
in accordance with tne estimates made in the examination, is 
$1,121,000. 

Mr. Taylor. How does the value compare with the tracts ex- 
changed ? 

Mr. Potter. The valuations are approximately equal. That is, 
the value of the lands which the Government will acquire and the 
value of the lands given to the State are approximately equal. 

The Chairman, i ou try to reach that end in all of these exchanges, 
do you not, Mr. Potter ? 

Mr. Potter. Oh, yes. Now, following the completion of the 
exchange with South Dakota, so far as the department is concerned, 
the State of Idaho came in and requested us to enter into a similar 
agreement in reference to the unsurveyed school lands in the national 
forest in that State. There had been considerable controversy over 
some selections which the State desired to make upon lands that had 
been included within a forest reserve after the State had made appU- 
cation for the survey, but just prior to the approval of the survey 
by the surveyor general, so that, in fact, theu* status was that of 
unsurveyed lands at the time they were included within the forest 
reserve, although they had been surveyed at the request of the 
State, and the State had a 60-day preference right of selection. 
There was considerable of a legal battle over that question, and it 
finally resulted in a hearing before the President, at which Gov. 
Hawfey and Mr. McDougal, then attorney general of the State; 
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Senator Borah; Secretary Fisher; and Mr. Clements, of the Interior 
Department; and Mr. McCabe and myself, of the Agricultural 
Department, were present. All of the facts in the case were pre- 
sented to the Presiaent, and his conclusion in the matter was that, 
while the State of Idaho might not, under a technical corstniction 
of the law, be entitled to these lands, he thought they were equitably 
entitled to them and that he would be very glad to have us under- 
take to get together with the State under some plan which woidd 
give them these lands. 

At the request of the President I went out to Boise, Idaho, the capi- 
tal of the State, and met with the State land board. We went over 
all of the details of the proposition and finally reached an agreement 
to the effect that if the otate would withdraw the list that it nad filed 
in reference to one township and make selections of the area desired 
in five other townships that were involved — there being six townships 
involved altogether — and would in that way take practically all of 
the good lands in these five townships, so that when they were 
eliminated the State would practically own it as a State forest, and 
that they would by resolution agree to hold this land as a State forest, 
-that we would be willing to make the exchange with them. That was 
aOTeed to by the State. It seemed fair to everybody. It gave them 
the value that they wanted, and in the locality where they wanted it, 
, and also enabled the Forest Service to eliminate five townships in away 
that 'would not complicate the administration of the lorest. A 
proclamation was issued by the President to carry out that agreement, 

as follows : 

St. Joe National Forest, Idaho. 

[Second proclamation.] 
BT THE PRESIDENT OF THE TTNITED STATES OF AMERICA — A PROCLAMATION. 

Whereas by Proclamation, effective July first, nineteen hundred and eleven, certain 
portions of the Coeur d'Alene National Forest, together with a part of the Clearwater 
National Forest, were combined to form the St. Joe National Forest in the State of 
Idaho; and 

Whereas the State of Idaho made application under the Act of August eighteenth, 
eighteen hundred and ninety-four (28 Stat., 394). for indemnity selections in T. 41 
N., R. 4 E.; T. 41 N., R. 5 E.; T. 42 N., R. 3 E.; T. 42 N., R. 4 E.; T. 42 N., R. 5 E.; 
andT. 44N., R. 4E.; and 

Whereas the said indemnity selections were not approved because the said town- 
ships were included within the said Clearwater ana the Coeur d'Alene National 
Forests prior to the filing of the State lists; and 

Whereas it has been agreed between the State Land Board of the State of Idaho 
and the United States Department of Agriculture th&t in consideration of the elimi- 
nation of T. 41 N., R. 4 K; T. 41 N., R. 5 E.; T. 42 N., R. 3 E.^ T. 42 N., R. 4 E.; 
and sections 6 to 8, inclusive, 16 to 22^ inclusive, 26 to 36, inclusive, of T. 42 N., R. 
5 E., in order to permit the said selection by the State to be confirmed and complete 
title to the selected areas to pass to the State, the said State Land Board agrees to 
withhold application for the selection of lands inT.44N.,R.4E., and in lieu thereof 
to make application for other selections to the amount of nine thousand eight hundred 
and forty (9,840) acres located within the above-described sections and townships 
agreed upon for elimination from the said National Forest, including all of the public 
lands in T. 41 N., R. 4 E.; T. 41 N., R. 5 E., and the above-mentioned sections in 
T.42N.,R.5E.;it being further agreed that it is the intent and will be the policy 
of the State Land Board to hold the lands selected, as above described, in ownership 
of the State and to manage the same in a manner that will insure their permanent 
value for forestry purposes and preserve favorable conditions of stream flow, by pro- 
tecting the lands trom fire and other destructive agencies, and by selling the tunber 
only under such rules and regulations as will insure reproduction of the forest. 
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Now, therefore, I^ William H. Taft, President of the United States of America, by 
virtue of the power in me vested by the Act of Congress approved June fourth, eighteen 
hundred and ninety-seven (30 Stat., '11 at 34 and 36), entitled "An Act Making ap- 

fropriations for sundry civil expenses of the Government for the fiscal year ending 
une thirtieth, eighteen hundred and ninety-eight, and for other purposes," do 
proclaim that the said above-mentioned Proclamation, effective July first, nineteen 
hundred and eleven, is hereby modified so as to admit of immediate selection, as 
above set forth, from the said above-described areas agreed upon for elimination, by 
the State of Idaho, as indemnity in partial satisfaction of its common school ^lant; 
Provided, that all such selections bjr the State of Idaho must be filed within ninety 
days from the date of this proclamation; and Provided also, that the lands embraced 
in said selections shall, upon the approval of said selections by the Secretary of the 
Interior, be, and the same are, hereoy, declared eliminated from the St. Joe National 
Forest, such eliminations to become effective from the date of such approval. 

In witness whereof, I have hereunto set my hand and caused the seal of the United 
States to be affixed. 

Done at the City of Washington this fourth day of June, in the year of our Lord one 
thousand nine hundred and twelve, and of the Independence of the United States 
the one hundred and thirty-sixth. 

[seal.] Wm. H. Tapt. 

By the President: 

P. C. Knox, 

SLCretary of State, 

[No. 1198.1 

When we had concluded the nQgotiations with reference to these 
lands, the State land board took up with me the question of an agree- 
ment for the exchange of all their school land& in the national forests, 
and I told them the terms under which we would be willing to enter 
into such an agreement, which was practically along the same lines 
as the agreement which had been entered into with South Dakota. 
They said that they would like to include the surveyed lands as well 
as the unsurveyed lands. I told them that we would have no objec- 
tion to that, if it could legally be done. When I returned to Washmg- 
ton, I took the matter up with the solicitor of the department, and 
was advised by him that, in view of the difference which existed 
between the position of the Court of California in the case of Hibbard v. 
Slack and the rulings of the Department of the Interior, that he felt 
it would be inadvisable for us at that time to include the surveyed 
lands in the agreement; the difference being that the Department of 
the Interior held that the surveyed lands might be used as the base 
for lieu selections and the court decisions held otherwise. So the 
agreement with the State of Idaho was drawn up only in reference to 
unsurveyed lands. We went ahead and made the examination of the 
lands and f oimd that there was a total of 548,000 acres of imsurveyed 
school sections in the national forests; but only about half of them 
were timbered, the other half being nontimbered lands. The State 
was very desirous of securing a large area of grazing lands over in the 
eastern part of the State and raised the question oi whether or not it 
might not use its nontimbered lands in the national forests as base 
for an exchange for these grazing lands in the eastern part of the 
State. We had no objection to tnat, of course, because that meant 
we would only have to eliminate an area of about 275,000 acres from 
the national forest instead of an acreage of 548,000 acers. So the 
matter was taken up with the Interior Department and no objection 
was offered there; and an order of withdrawal was issued on April 15, 
1913, by President Wilson, withdrawing these grazing lands which the 
State desired to select from other disposition, in order that they 
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mi^ht carry out that part of the agreement in the way that they 
desired. 

In reference to the other lands, it had been found that there was an 
area of 193,000 acres of good white-pine timberlands in the eastern 
half of the Kaniksu National Forest which the State desired to secure 
as a State forest. We were entirely agreeable to that, because it 
would give them a good practical unit; one that can be administered 
in a practical way, and administered economically. The timber 
values, however, on tliis 193,000 acres, were in excess of the timber 
values on the 275,000 acres of timbered school sections. It was 
foxmd that the value of the timber on the 193,000 acres was $1,242,971. 
The value of the timber on the school sections was $1,033,196, so that 
it became necessary, in order to balance that up, for the State to 
release some selections it had made in the Boise National Forest, 
which contained timber of the value of about $200,000 — ^which was 
a^eeable to the State — and that gave us a valuation of $1,242,000 on 
the exchange area as against the value of the State timber, including 
the Boise timber, of $1,233,000, which came within $9,000 of being 
equal to the value we were giving them; and I thought that was near 
enough, inasmuch as we were dealing with a State. So that, so far 
as the Department of Agriculture is concerned, the exchange was 
closed along that line. 

The area given to the State contains white-pine timber which we 
estimated to have a value of $4 a thousand feet, board measure. 
Sales have been made in the vicinity on national forest lands for as 
high as $5 a thousand. The State has applications for the purchase 
of this timber from mills that are operating in the close vicinity, and 
could make sales while the mills are operatmg; but of course they are 
tied up and can not do anything until the selections are approved. 
And the approval and passmg oi title for these lands is hela up just 
the same as South Dakota until we may get the legal questions 
straightened out. 

F(3lowing the negotiations with Idaho, the State of Montana 
indicated a desire to enter into a similar agreement, and on December 
23, 1912, an agreement was entered into with the State of Montana — 
let me go back just a moment. The agreement of the State of Idaho 
does not appear in the pamphlet, part 1, of the hearing, and if you 
desire I will insert a copy oi the Idaho agreement at this point. 

The Chaibman. I hope you will do that. 

Memorandum of agreement made and entered into this 4th day of October, 1911, 
between the Department of Agriculture of the United States, through Jamee Wilson, 
the Secretary of Agriculture, and the State of Idaho, through James H. Hawley, its 
governor, looking toward a settlement and adjustment of all matters of difference 
relative to the unsurveyed school lands within the national forests in the State of 
Idaho. 

It is agreed between the fore§:oing parties that the following proposition shall be 
the basis of settlement, the details to be worked out as soon as practicable. 

That as to all unsurveyed school sections included within the national forests in the 
State of Idaho, excepting those lost to the State by homestead settlement or which have 
alread}^ been relinquished to the United States as a basis for the selection of Ueu 
lands, it is agreed tnat the State shall relinquish her claims and select as lieu lands 
other lands equivalent in acreage and values, lying along and within the present 
boundaries of the national forests in such jDosition that when eliminated therefrom 
all will lie oXitside the new exterior boundaries of the national forests. 

In order to carry out the proposition above expressed, it is further agreed that a 
representative appointed by the State land board of Idaho and a representative 
appointed by the Secretary of Agriculture at the earliest possible date shall make. 
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"with such a9sista.nce as may be necessary, an examination upon tlie ground of the 
lands comprising the unsurveyed school sections to be relinquisaed and the lands to be 
selected in lieu thereof, and shall report their conclusion to the State land board and 
the Secretary of Agriculture for final approval. 

In making lieu selections as above provided, it is understood that the State will 
select this equivalent area in soveral large tracts, some of which will be principally 
valuable for their timber and others for their forage, but that the State may nave 
the right to select smaller tracts of not less than one section in any case. 

It is further understood that after the representatives above mentioned have agreed 
upon the selections of lieu lands within the present boundaries of the national forests 
and along the boundarifs thereof, as nearly as may be equivalent in value to the 
sections 16 and 36 surrendered, that the Secretary of Agriculture will recommend an 
Executive order eliminating the lands so selected from the national forests, so that new 
boundaries thereto may be created and that the lands so selected by the State be 
entirely without the national forests and be subject to the exclusive direction and 
control of the State, i)rovided that the law at that time is such that the lands surren- 
dered -by the State will become a part of the national forest. 

It is further understood that the salary and expenses of the representatives above 
referred to appointed by the Stata land board shall be paid by the State of Idaho, 
and the salary and expenses of the representative appointed by the Secretary of 
Agriculture shall be paid by the United States Department of Agriculture. 

The undersigned agree to the above propositions and agree to carry them out as far 
as they have official power and authority to do so. 

[seal.] James Wilson, 

Secretary of Agriculture. 

[seal.] James H. Hawlet, 

Governor of Idaho, 

National Forests in the State of Idaho. 

BY the president OF THE UNITED STATES OF AMERICA — ^A PROCLAMATION. 

Whereas, By Proclamations, the President of the United States has, at various times, 
created certain National Forests, within the State of Idaho; and 

Whereas, In order to provide for a proper adjustment of the claims of the State to 
to lands within said National Forests, in satisfaction of its common school grant, a mem- 
orandum of agreement was entered into under date of October 4, 1911, between the 
Secretary of the Department of Agriculture, and the Governor of the State of Idaho, 
whereby it was agreed that the said State should relinc^uish all its title or claim under 
its grant in aid of common schools, to lands included within the said National Forests, 
prior to survey, being the whole or parts of sections 16 and 36, in each township, and be 
allowed to select other lands equivalent in acreage and value lying alon^ and within 
the boundaries of said National Forests, in such position that, when eliminated there- 
from, all of said selected lands will lie outside the new exterior boundaries of the 
National Forests; and 

Whereas, A memorandum of agreement was entered into, under date of December 
10, 1912, between the Forester, the Associate Forester, the Governor of Idaho, and the 
State Land Commissioner of Idaho, whereby it was agreed, as a part of the said agree- 
ment of October 4, 1911, that the State will accept approximately 275,000 acres of pub- 
lic lands located in Bannock, Bingham, and BooneviUe Counties and adjacent to and 
adjoining the Caribou National Forest; and 

Whereas, It appears that the public interests would be promoted by modifying the 
proclamations of the Kaniksu, Tayette and Pend Oreille National Forests, so as to 
allow the State of Idaho, in furtherance of the aforesaid agreements, to make selections 
of the lands agreed upon for selection, and hereinafter described, as indemnity in satis- 
faction of the aforesaid portions of its common school grant; 

Now, therefore, I, William H. Taft, President of the United States of America, by 
virtue of the power in me vested by the Act of Congress approved June fourth, eighteen 
hundred and ninety-seven, entitled "An Act Making appropriations for sundry civH 
expenses of the Government for the fiscal year ending June thirtieth, eighteen hun- 
dred and ninety-eight, and for other purposes," do proclaim that the said proclama- 
tions of the Kaniksu, Paj^ette and Pend Oreille National Forests, are hereby modified 
so as to admit of immediate selection, by the State of Idaho, as indemnity in partial 
satisfaction of its common school grant and in furtherance of the before-mentioned 
agreements of October 4, 1911, and December 10, 1912, and not otherwise, of the foUow- 

45068—16 12 
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ing described lands within the said Kaniksu, Payette and Pend Oreille National For- 
ests, to wit: 

Provided, that all selections by the State of Idaho hereunder must be filed within 
ninety days from the date of this proclamation, or within ninety days from the ap- 
proval of the official plat of survey of any unsurveyed land embraced within the areas 
to be selected by the State, and the lands embraced in seled^ions made by the State 
of Idskho hereunder, to the extent that such selections receive the final approval of 
the Secretary of the Interior, be, and the same are, hereby, declared eliminated from 
the Kaniksu, Payette and Pend Oreille National Foreats. such eliminations to become 
effective from the date of such approvals. 

In witness whereof, I have hereunto set my hand and caused the seal of the United 
States to be affixed. 

Bone at the City of Washington this third day of March, in the year of our Lord one 
thousand nine hundred and thirteen, and of the Independence of the United States 
the one hundred and thirty-seventh. 

[seal.] Wm. H. Taft. 

By the President: 

P. 0. Knox 

Secretary of Stale, 
[No. 1235.] 

Mr. Potter. The agreement with the State of Montana you will 
find on page 28 of part 1 of the hearings, and it was along exactly 
the same lines as the agreement with the State of Idaho. In this case 
the question having been raised as to legal authority for making such 
exchanges, the matter was presented to Congress in the form of an 
appropriation to cover the expense of the survey, and that was 
approved by Congress in the act of March 4, 1913 (the appropriation 
for the Department of Agriculture), in which $25,000 was appro- 
priated to cover the cost of the survey, and the provision attached 
that the exchange should be made on the basis of approximately 
equal acreage and equal value. 

Proceeding under that authority of Congress the lands were ex- 
amined, and in Montana it developed that the State desired to do 
exactly the same thing which Idaho had done; that is, it desired to 
use a part of its base m the national forest for the selection of areas 
in the eastern part of the State and only wished to use the timbered 
portion of the lands as a basis of exchange for national-forest lands. 
The acreage of timberlands was found to be 121,000 acres, and two 
areas have been agreed upon which are satisfactory to the State, one 
located in the Blackfeet National Forest and one located in the Flat- 
head National Forest. These areas contain approximately the same 
amount of timber and are of approximately the same value. The 
values, as estimated in this case, are $1,127,000 on the school sec- 
tions and $1,089,000 on the forest sections, leaving a balance of 
$38,000 in favor of the Government, which the State was perfectly 
willing to waive and call it an even trade — figuring that the difference 
IS not enoiigh to warrant an attempt to get an area in some other 
place — that is, the values are near enough and the State is perfectly 
well satisfied and willing to accept it as an approximately equal 
exchange. That is as far as we have been able to go. The passing 
of title to the lands is being held up awaiting action by Congress on 
this bill. 

More recently — or the year after — the State of Washington took 
up the question of an exchange, and an agreement was entered into 
between the officials of the State of Washington and Secretary 
Houston on December 22, 1914, for an exchange of the unsurveyed 
school lands in the national forests in the State of Washington, of 
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which there are approximately 500,000 acres. An appropriation 
was made by Congress in the bill approved March 4, 1915, of $50,000 
to cover the Government's share of the expense. In all of these 
cases the State has paid half of the expense. Tne expense of exam- 
ination of the lands has been borne equally, half by the State and 
half by the Government. 

Mr. TiMBERLAKE. That was in this memorandum of agreement? 

Mr. Potter. Yes, sir; that is a provision in all of the agreements, 
and it is required that the money shall be made available by the 
State before the examination begins. That has been done in all the 
different cases. The only difference in the agreement with the State 
of Washington was in reierence to the lands which had been lost on 
account of homestead settlement upon the lands prior to survey; 
that acreage having been deducted in the cases of Montana and Idaho. 
But in the State of Washington the attorney general took the position 
that the grant was a grant m presenti, and that the State was entitled 
to the fuU 640 acres in each case, regardless of whether there had been 
any settlement on it or not. 

The Chaibman. I was going to inquire, as a matter of fact, is the 

frant in the State of Oregon different than that in the other States — 
mean Washington? 

Mr. Potter. There is a difference in the grants. 

The Chaibman. In the terms ? 

Mr. PoTTEE. There is a difference in the wording. In some of the 

•ants the words are that these lands are ^^ hereby granted" to the 
itate; and in the others the wording is that these lands ''shall be" 
granted to the State. There is that difference. Isn't that the differ- 
ence, Mr. Finney ? 

Mr. Finney. That is one difference. 

Mr. PoTTEB. That is the main difference. 

Mr. Lenboot. Washington, Montana, and South Dakota are iden- 
tical. They were admitted at the same time. 

Mr. PoTTEB. But there is a difference in the language. 

The Chaibman. What is this trouble with Washington? They 
seem to be displeased. 

Mr. PoTTEB. Washington takes the position that it is a grant in 
presenti, and that its rights attached at the time of the admission of 
the State, and that the unsurveyed school lands within the national 
forests are their property, regardless of the fact that they have not 
yet been identified by survey. 

Mr. Lenboot. Are you familiar with the recent decision of the 
Supreme Court in the Morrison case ? 

Mr. PoTTEB. Yes, sir; it touches on that point and holds that the 
lands were not the property of the State until they had been identi- 
fied by survey. 

The Chaibman. Does it hold — does that case come from Wash- 
ington ? 

Mr. PoTTEB. No, sir; that case comes from Oregon. 

The Chaibman. Is the granting act the same in both cases ? 

Mr. Lenboot. No; but they discussed the whole question in the 
Morrison case. In the Oregon case it was a grant in futuri. 

Mr. PoTTEB. There is a difference in the language of the enabling 
acts. 



180 UiNDS FOR EDUCAIIOXAI- PURPOSES. 

The Chairman. Then does that case settle one way or the other 
the Washington contention here ? 

Mr. Lexroot. It does, except that it is older than in the Morrison 
case. That is about the extent of it. But really it is an expression 
of the Supreme Court upon the question. 

Mr. Finney. It is confirmatory of the rulings of the Interior 
Department in that respect. 

The Chairman. Now, as a matter of fact, Washington is about 
the only State that you have not been able to get an agreement 
with — to get this bill so that it will correct the lorests and fix. the 
diflference up, is it not ? 

ilr. hx FoLLETTE. If you will allow me, I will say that there is not 
any trouble with the settlement in the Forest Service at all, but it is 
because, as our attorney general said here, we hold that the grant 
was a grant in presenti, and the land outside of the forest reserve — 
there was a large quantity of the 16 and 36 sections that had settle- 
ments on them prior to survey, and before it was surveyed, and the 
selections could oe made, about all the remaining land mat was any 
account was put into forest reservations, and consequently we have 
nothing left to take the place of that: and that is the reason that our 
attorney general did not like to be tied up by an agreement making 
us accept section 1 of this act in order to get the benefit of section 2. 
There is no trouble between the State of Washington and the Agri- 
culture Department and its settlement in respect to section 2; but 
the State oi Washington does not like to have to accept section 1 in 
order to get the benefit of section 2. That was the dinerence. 

Mr. Potter. The only diflference it will make will be that in the 
VV^ashington exchange we will give the State a full 640 acres for each 
uT its unsurveyed school land sections, and we will allow any settlers 
that happen to be on the lands to acquire those lands under the act 
of June 11, 1906, if they are agricultural lands. But that would 
not make any particular diflference, because we will do that anyway 
in the other States we have made exchanges with, when any portion 
of the unsurveyed lands are afterwards found to be agricultural in 
character. 

The examination of the lands in Washington exchange is just 
about half completed. There have been examined during the past 
season some 233,000 acres out of the 500,000 acres. We expect to 
finish the examination this year; and in the event of the passage of 
this bill there would then be no difficulty whatever in the carrying 
out the Washington agreement as contemplated, provided that 
Washington is willing to accept the terms oi section 4 of the bill; 
or if, on the other hand, the committee feels that it should be modi- 
fied. Under the terms of the bill as it stands, the State of Washing- 
ton is required to accept the department's construction of the act 
of 1891, in order to get the benefit of the exchange. It ties section 1 
and section 2 together, so that the States either nave to accept both 
of them or neither one. That is right, is it not, Mr. Finney ? 

Mr. Finney. Yes. 

The Chairman. Is that going to work a hardship on the State of 
Washington? 

Mr. Potter. I would hardly feel competent to express an opinion 
upon that point, Mr. Chairman, because it is mainly a legal propo- 
sition. 
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Mr. La Follette. We claim it would be, in view of the fact that 
before the survey was made the majority of the lands left in the 
States that could be taken in lieu were put into the forest reserve, 
and consequently if we accept the law of 1891, which makes us agree 
that wo had no rights as a grant in presenti, then we have nothing 
left to select from unless Congress would allow us to select land from 
the forest reserve. 

The Chairman. Haven't you yet millions of acres of unentered 
land in Washington ? 

Mr. La Follette. Untaken lands ? 

The Chairman. Yes. 

Mr. La Follette. We haven't anything left in the State of Wash- 
ington except the forest reserve that is any account. 

The Chairman. What is the total acreage of unentered land in the 
State of Washington ? 

Mr. Finney. About 1,400,000 acres, outside of the reserves. 

Mr. La Follette. But out of 69,000 square miles of territory you 
can easily see that that amount of acres would be inaccessible, rough, 
and no-account areas; and that is practically the situation there. 

Mr. Sinnott. You prefer to keep what you contend is yours ? 

Mr. La Follette. Well, we do not want this act to settle our rights. 
If the Supreme Court should hold that the decision in the Morrison 
case would apply equally to the State of Washington, that would 
settle the matter. And if they should hold that we nave no rights iu 
presenti I suppose then we would either have to lose the 200,000 
acres that we nave got outside, or else take these rag-ends that are 
left, or got nothing for some 200,000 acres of land. We do not think 
that we should, hy an act Uke this, be compelled to give up any rights 
which we claim, m order to make this excnange under section 2. 

Mr. Mays. Wouldn't you have to dispossess a lot of settlers? 

Mr. La Follette. We would have to dispossess a lot of settlers 
if they held our contention was not correct. 

Mr. Lenroot. What they want is an option to take the benefits 
of the law of 1891 if it is to your interest, and not take it if it is not 
to your interest. 

Mr. La Follette. We do not want to take the act of 1891 at aU, 
as far as this outside land is concerned, and we have no objection 
at all to make the exchanges of oiir school sections within forest 
reserve for an equal area and equal value. In other words, our con- 
tention is that these two propositions that are being tied together 
here absolutely have no bearing one on the other, as far as the State 
of Washington is concerned. The question that we come under in 
No. 1 has nothing whatever to do with No. 2, and it is put in there 
for the sole purpose of making Washington give up her contention 
as to the outside lands. That is all it covers, as Washington is the 
only State that has raised the question. They are the only State at 
issue, and this is simply to coerce Washington. We have got to 
give up the chance to settle 500,000 in order to contend for the right 
to, maybe, to acquire 200,000 acres that we claim we are entitled to. 

Mr. roTTER. I contemplate, Mr, Chairman, that Mr. Finney will 
discuss the legal phases of the question and present the reasons for 
these recommendations from a legal standpoint. It was mv purpose 
to present to the committee the facts in reference to all of tnese 
excnanges, so that the committee would know the problems involved 
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in section 2 of the bill; that is, what the exchange agreements are 
that have already been entered ijito. I contemplate that any agree- 
ments which may be entered into in the future with the State of 
Oregon or. with the State of Utah, or any of the States that might 
desire to take advantage of section 2, would probably be along the 
same lines as the agreements that have been entered into with these 
other States. 

A question has been raised by the State of California, in reference 
to which the Secretary has made a supplemental report to the Senate 
committee, and which was referred to oy Gov. Esheiman when he was 
before the committee. It will be found on pages 74 and 75 of part 
1 of the hearings. It is a question of whether or not the selections 
made by the State of California within areas which were withdrawn 
for forest purposes after the filing of the list shall be approved. 
Under the wording of the bill as it stands, they would not be approved 
because they would not be subject to selection at the time of the 
passage of this bill, on account of being in a national forest. The 
Forest Service has never yet made any objection to the approval of 
a list for the selection of surveyed land filed by a State prior to the 
forest withdrawal. We have taken the position that, regardless of 
the value of the lands, in all of those cases the State was entitled to it, 
and we would offer no objections. That has been the general atti- 
tude of the Forest Service, and a great many of these Usts have been 
approved in years gone by, or up to within the past three years. 

In this case, however, the Secretary of the Interior said that there 
were reasons why perhaps all of these selections should not be ap- 
m'oved; that a part of tnem might involve water-power sites. Afr. 
Kingsbury had a conference with me about it, and I expressed the 
view that it was very hard to determine at this time just what might 
be involved in the selections, as it might be water-power uses or other 
pubUc uses; and that I felt that if any restriction was going to be 
made, that there should be a discretionary authority given the sec- 
retary. It is difficult to say at this time just what might be involved. 
There is not only the water power, but Congress in the meantime 
has passed what we know as the Hetch Hetchy bill, providing for a 
municipal water supply for the city of San Francisco. I do not know 
that any of these lands involve the Hetch Hetchy project. I do not 
know just where they are located. The city of Los Angeles has 
constructed an aqueduct at a cost of $24,000,000 to furnish a water 
supply for that city. The water supply is mainly from the national 
forests. They have been very much concerned about locations upon 
these streams which might embarrass the city in the use of the water 
that it contemplates conveying through this aqueduct. Only this 
morning I initialed a favorable report on a biU introduced by Senator 
Phelan, providing for a right of way for a municipal water supply for 
the city of San Diego. So that my feeling in the matter— and after 
Mr. Kingsbury and I had discussed the matter with him — Secretary 
Houston expressed the opinion that he felt there ought to be a dis- 
cretionary authority, for the reason that it is impossible to foresee 
all of the public needs which may arise, and that, therefore, if there 
is going to be any restriction at all it ought to be a restriction along 
the lines suggested by the Secretary of Agriculture as presented on 
page 75, whidi would be an amendment on line 4, page 4, of the bill, 
as follows: 
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Together with selections otherwise valid, where subsequent to the filing of the lists 
the lands selected were withdrawn for national forest purposes and sold or otherwise 
encumbered by the State, when in the opinion of the Secretary of Agriculture this will 
not be prejudicial to the public interests. 

It is our feeling that the State of California ought to have enough 
confidence in the department to be willing to accept that general 
language. 

There are no other special problems involved that have been called 
to my attention, except the proviso in section 3, which requires that 
after the passage of tnis bill, exchanges for surveyed school sections 
shall be made only under the terms of section 2 of the bill, which would 
be bv an exchange agreement with the Secretary of Agriculture, and 
by the selection of lands of equal acreage and equal ySImg within the 
boundaries of the national forest. 

Mr. Raker. What is the purpose of the restrictive provision ? 

Mr. Potter. One of the purposes, as I understand it, is that the 
area of national forests will not be enlarged, as they would be in the 
case of surveyed sections if the State released the 640 acres in the 
forest reserve and it became part of the forest and took 640 acres 
outside. That would increase the area of the forest 640 acres, and as 
in many of the States there .are hundreds of thousands of acres 
involved, it would increase the area of the national forests in those 
States to the extent of the acreage of the surveyed lands. 

The other proposition is the question raised by Mr. Finney, of equal 
values; whewier it is fair to allow the State to surrender lands which 
it has acquired a title to and take other lands that are of greater value. 

Mr. Finney. There is another thought there, too, Mr. rotter. Con- 
gress, in 1905, repealed what was known as the forest lieu selection 
act, as they found it did not work weU. It got into the hands of a lot 
of scrip dealers who perpetrated frauds on both the States and the 
Government, and it was thought an unwise method of disposing of the 
public lands. Now, if this exchange of lands in place within national 
forests is not limited in some such way as this, it again will probably 
become a form of scrip and will be used hke forest heu scrip was, which 
is apparently objectionable, as I say, because Congress repealed the 
former heu exchange act. 

Mr. Potter. The Forest Service is not offering any objection to 
that proviso. Our position has always been that the lands which 
were unsurveyed at the time of the creation of the national forests 
became national forest lands, but that the lands which were surveyed 
became the property of the State. There is no reason whv we should 
offer any objection to a consoUdation of those lands witkin the na- 
tional forests if the State desired to make the exchange in that way, 

Mr. Raker. I can not quite get the difference between the question 
of speculation. 1 do not see, if a State wants to exchange its base 
lands for lands inside of a reserve or outside, where there would be any 
difference as to speculation. 

Mr. Potter. The difference is this, Mr. Raker, that where the 
exchange is made within the national forest it is required that the 
values must be approximately equal; but where the exchange is 
made for areas outside, if the State can find lands outside which is 
worth two or three or ten times as much as the lands inside, it has 
the ri^t to take it, and it is not restricted to lands of equal value. 

Mr. Finney. And there is the further difference, under your method 
so far the exchanges have been in block — that is, in substantial 
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quantities — and the deal has been solely between the State and the 
Federal Government. Now, if this was made something like the 
forest lieu script, the State then would give up a school section 
onljr when some one applied for a quarter section or 40 acres or a 
section somewhere outside. That is the way it would become 
something in the nature of script, Judge. 

Mr. Raker. Don't you lose tne value of it if the State enters into 
an exchange by making them confined to the large body ? 

Mr. Finney. On the contrary, I think it would result to the 
advantage of the State, as it has resulted to the advantage of Idaho 
and other States that Mr. Potter has named. 

Mr. Potter. In each of the States the State seemed to feel it was 
a decided advantage to secure these solid blocks of forest lands. 

Mr. Mays. Mr. Potter, has the State of Utah evidenced any desire 
to enter into this agreement ? 

Mr. Potter. They have made inquiries regarding the terms of the 
agreement, but they have not as yet indicated a desire to enter into 
such an agreement. I think the land board has given the matter 
consideration as to whether or not it might not be advantageous to 
the State to have some such exchange. 

Mr. La Follette. Mr. Potter, can you state what the area of 
forest reserve is in the State of Washington ? I did know, but I do 
not just remember now what it is. 

Mr. Potter. The net area on January 1, 1916, was 9,953,166 acres 
in the State of Washington. 

Mr. La Follette. Now there is only, as I understand it, some 
200,000 acres iuvolved in the difference between the Interior Depart- 
ment and the State of Washington. Do you think it would work 
^ny great hardship on the Forestry Department if we should allow 
the State of Washington to, in addition to the heu selections that 
they made by exchange with the Agriculture Department, also pick 
an area that would be agreeable to your department and the State 
of Washington by mutual agreement, to tate the 200,000 acres in 
lieu from the agricultural or from the forest reserves, and thus settle 
this question once and for aU between the State of Washington and 
the Government ? 

Mr. Potter. The Forest Service has objected to that, on the 
ground that it would be taking from the national forest lands to rec- 
ompense the State for a loss which the creation of the national forests 
was in no way respon&ible for. 

Mr. La Follette. Well, I will admit the officials of the Forest De- 
partment were in no way responsible for it, but the forest area being 
withdrawn in the State of Washington is surely responsible for our not 
being able to get lieu lands of equal value or anything like equal 
value to that settled on by settlers prior to survey. Tliere is no 
question about that, and I do not tnink your department should 
question that. 

Mr. Potter. That is probably true to some extent. 

Mr. La Follette. I will admit that your officials had nothing to do 
with it, but the fact that 9,000,000 acres was set apart there, surely 
precludes the State of Washington from getting lands of equal value 
where all that is left in the State outside of the forest reserve, in 69,000 
square miles, is just a little over a million acres. 
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Mr. Potter. Of course if it should work out in the end that it is 
absolutely impossible for the State to satisfy its equities from the 
lands outside, then it would seem to me a reasonable proposition to 
consider giving the State lands that are under reservation; but right 
at this present time, we are not sure that it is the case. 

Mr. La Follette. Our ojHicials seem to be sure of that, and I have 
heard some of the officials of the Interior Department express the 
same opinion. 

Mr. roTTER. But that matter was presented by Mr. Savage and 
Mr. Tanner at the time of our negotiations on this agreement. They 
wanted us to include that in the exchange agreement, and the Sec- 
retary of Agricidture declined to do it for tne reason that the creation 
of the national forests was in no way responsible for this loss, a 
large part of it is in Indian reservations, and he did not feel that he 
woida be justified in entering into an agreement to make an elim- 
nation from the national forests for that purpose at this time. 

Mr. La Follette. But you do not think tnat the Secretary would 
take the stand that the creation of the national forest would not 
preclude, under certain conditions, the States from getting indem- 
nity? 

Mr. Potter. If there was no other land that it could select. 

Mr. La Follette. That is our contention, that there are no other 
lands of anything like equal value left in the State. There is noth- 
ing but the tag-ends left after the forest reserves area was made. 

Mr. Potter. I have nothing further to present, Mr. Chairman, un- 
less there are.some further questions. 

The Chairman. Mr. Finney, are you ready to proceed now ? 

STATEMENT OF HB. EDWAED G. FINNEY, MEMBEE OF THE 
BOAED OF APPEALS, DEPAETMENT OF INTEEIOE. 

Mr. Finney. Mr. Chairman, in order to make a fairly lucid state- 
ment I will have to briefly cover some ground already touched upon 
by others who have appeared before the committee. 

As you know, all of the Western States except the State of Nevada 
were given grants of school sections in place, some of them sections 
16 and 36; others, where the land values were supposed to be inferior, 
were given as many as four sections in place in each township. Some 
of the granting acts made provision for mdemnitv to the states where, 
prior to the ^ant, the lands in place had been lost by reason of set- 
tlement or prior existing reservations. The grant did not, however, 
provide in all instance K>r compensation for losses which might later 
occur, where reservations were subsequently created. So that on 
February 28, 1891, Congress passed a general act providing for in- 
demnity. The first par* of the act dealt with cases where homestead 
or preemption settlers went upon unsurveyed lands, not knowing 
whether they were school land or not, and happened to settle upon 
school sections. It provided that in those cases where the settle- 
ments were made prior to the survey in the field, that the State 
misht take equal areas elsewhere in lieu of those losses. 

it then went on to provide that other lands of equal acreage should 
be appropriated and granted by the United States and might be 
selected by the States where the sections in place are foimd to be 
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mineral or are included within any Indian, military, or other reserva- 
tion, or are otherwise disposed of oy the United States. Then follows 
a provision that the selection of lieu lands by the State should be a 
waiver of the lands in place. Then at the end of the section is a pro- 
vision that the State — that nothing in the act should prevent the 
State from waiting, if it so desires, for the reservation to be. extin- 
guished, and still holding the lands in place. The Department of the 
Interior has almost uniformly held that this is a general act applicable 
to all of these States; and, as stated on page 49 of the record, has 
squarely held that it constituted a general scheme for the indemnifica- 
tion of the States against loss. It also held it was an act which per- 
mitted the exchanges of titles — that is, that it permitted the State to 
give up lands to wiich its title had vested because of survejrs prior 
to the reservation and take other lands in lieu of them. 

The departmental contention on the first matter, I think, was sus- 
tained, or ratified, by Congress in the case of the State of Utah. The 
granting act of the State of Utah did not specifically refer to the act 
of February 28, 1891, but in 1902 Congress passed an act expressly 
providing tnat the provisions of the act of February 28, 1891, should 
be applicable to the State of Utah. Furthermore, the Morrison case, 
just referred to, sustained the departmental contention in thatregard. 
One of the leading opinions rendered by the department was that by 
Assistant Attorney General Van Devanter, reported in 28 Land De- 
cisions, page 57. So that for many years the department went ahead 
administermg this act and permitting these lieu selections to be made 
and consummating these exchanges of surveyed lands in* place. That 
procedure was halted by reason of the decisions, discussed already at 
some length, in the cases of Hibbard v. Slack and the. Desert Land & 
Irrigation Co. v. The State of California; and also by the decision in 
Idaho in the case of Balderson v. Brady. In the Balderson v. Brady 
case the Supreme Court held that the State officers did not have au- 
thority to surrender lands title to which had vested in the State in 
an exchange of that kind, because they said their constitution and 
laws permitted them only to sell State lands at a price not less than 
$10 an acre, and that did not afford any basis for an exchange. Sub- 
sequently the State of Idaho passed an act — the State Legislature of 
Idaho passed an act authorizmg certain exchanges to be made, and 
that was taken into the court and held to be constitutional. 

Now, with respect to the States of Washington, Montana, North 
and South Dakota 

Mr. Lenroot (interposing). May I ask you there, Mr. Finney, in 
the case of Idaho, where authority was expressly granted to make the 
exchanges, have the exchanges been made in those cases ? 

Mr. Finney. No; they have not, Mr. Lenroot, because the Secre- 
tary of the Interior says he is in doubt as Ibo which decision of the 
.court to follow. 

Mr. Lenroot. That he is in doubt as to whether even that author- 
ity granted there is still the authority under the act of 1891 to make 
the exchange ? 

Mr. Finney. Yes. With respect to the States of Washington, 
Montana, North and South Dakota, the granting acts contain lan- 
guage somewhat different from that to the other States. It was a 
frant in presenti; or they used the language in the sections, **are 
ereby granted, whether surveyed or unsurveyed.'' That is the 
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language of the act and the State of Washington has contended that 
its title vested immediately ujx)n the admission of the State, to all 
sections 16 and 36, whether they have been snrvejred or not, and 
that the State could not be deprived of those lands either by settlers 
or by the United States. The three other States, so. far as I know, 
are not making that contention, at least they have not carried the 
matter into the courts. They are making Ueu selections, which are 
being received and filed. 

Mr. SiNNOTT. Before you get through, will you take up that letter 

8 resented here yesterday by Mr. Hawley, from the governor of 
Oregon ? 

T&. Finney. Yes, sir; I will do that. The department, however, 
with respect to the State of Washington, having in view the first 
clause oi the act of February 28, 1891, which specifically provides 
that where settlors go upon school sections prior to survey their claims 
shall be protected ana the State given neu lands; and having in 
mind the fact that Congress by the act of May 14, 1880, expressly 
made unsurveyed lands subject to settlement by homesteaders, the 
department has been uniformly holding that settlements made in 
the State of Washington upon unsurveyed sections 16 and 36 defeated 
the claim of the State, and wo have in each case as it came up approved 
the homestead claim and issued a patent to the homesteader. 

The Chairman. Mr. Finney, I do not Uke to interrupt you, but 
we will now have to answer the call of the House. Without objec- 
tion the committee will stand recessed until 2 o^clock this afternoon. 

AFTER RECESS. 

The committee met at 2.15 p. m., pursuant to the taking of a recess, 
Hon. Scott FeiTis (chairman) presiding. 

The Chairman. You may proceed, Mr. Finney, whenever you are 
ready. 

' STATEMENT OF ME. E. C. FINNEY— Continued. 

Mr. Finney. Mr. Lenroot asked me to state the amendment that 
was suggested by the department to section 1. That was to strike 
out on page 2 of" the bill all of line 14, after the word '' regular," and 
all of line 15, and insert in lieu thereof "and for lands which are 
nonmineral in character, and have not, prior to the date of approval, 
been withdrawn under tho provisions of the act of June twenty-fifth, 
nineteen hundred and ten (Thirty-sixth Statutes, eight hundred and 
forty-seven), may be approved under the provisions of said act of 
February twenty-eighth, eighteen hundred and ninety-one.'' 

Then a somewhat similar amendment is suggested in line 2 on page 
4 of section 3. 

The Chairman. Is that the suggestion of the -Interior Department? 

Mr. Finney. Secretary Lane; yes. 

I was speaking before the recess about the grant to the State of 
Washington and the attitude assumed by that State in connection 
with the decision of the Supreme court of Washington in the Whitney 
case. The decision of the Interior Department, and the statutes and 
authorities upon which they rely, are set out in a decision entitled 
^'The State of Washington v, Geisler'' (41 L. D., 621). 
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Mr. SiNNOTT. Is that in this sj-nopsis of decisions? 

Mr. Finney. I think it is mentioned in there. 

Mr. SiNNOTT. Yes; it is here; page 25. 

Mr. Finney. And whether the State of Washington is correct in 
its construction of the law or whether the Interior Department is 
correct, the fact is that their lands are tied up. We are disposing of 
the sixteenth and thirty-sixth sections on which settlements were 
made prior to the survey under the homestead laws, and we are 
declining to approve exchanges of lands within national forests, 
because their attitude is that the surveyed as well as the unsurveyed 
lands, according to their contention, vested, in the State, and if no 
exchange can be made under the act of 1891, neither the States nor 
the United States has the authority to consummate those exchanges. 

Mr. Lenroot. Has the State oi Washington availed itself of the 
provisions of the act of 1891 with reference to these unsurveyed lands 
at all? 

Mr. Finney. They had availed themselves of it prior to the decision 
of the State supreme court, Mr. Lenroot, and made quite a good many 
selections. Since that decision, they have not. 

Mr. Lenroot. Did they make selections of lieu lands that were 
approved by your department ? 

Mr. Finney. Yes. 

Mr. SiNNOTT. What, briefly, was the reason of that supreme court 
decision of that State ? 

Mr. Lenroot. It was between a purchaser and the State. 

Mr. Finney. It was a suit brought by the State of Washington 
against a man named Whitney, involving one of those sections, and it 
was based on the contention, which you will find on page 24 of the 
hearings, that under their enabling act the lands passed as a grant in 

Eraesenti. So that the situation with respect not only to Washington 
ut to practically all of the States is that the right to consummate 
these lieu selections, these exchanges, has been questioned by four or 
five different court decisions, and the attidue of Secretary Jones is 
that it would not be wise and proper for the Interior Department to go 
ahead and consummate exchanges when the right so to do is ques- 
tioned by these courts, because it might result in the patenting by the 
United States of some of the public lands without receiving a legal 
base therefor. The thought of the department was that if legislation 
could be had by Congress it would make it clearer that it is the intent 
of the Congress of the United States that these grants should be 
adjusted, and these lieu selections might be made and exchanges con- 
summated under the act of 1891. It could immediately proceed to 
adjust the matter with those States which now have the constitutional 
authority to carry out those exchanges. As to those States which 
haven't it, they should be required to procure the necessary constitu- 
tional amendments or further legislation in the State legislature, 
where constitutional amendments would not be necessary. 

The Chairman. You heard Mr. MondelVs speech yesterday? 

Mr. Finney. Yes. 

The Chairman. He seemed to think the bill would not accomplish 
anything at all. What do you think of his statement ? 

Mr. Finney. He criticized the first part of the statement which 
declares the act of February 28, 1891, to be applicable to State 
grants. I took that language from the act of (Jongress passed in 
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1902, declaring the act applicable to the State of Utah. What Mr. 
Mondell wants is a legislative interpretation of the act of 1891. Of 
course it wouj^ be very flattering if Congress would confirm our 
judgment with respect to the scope and extent of that law and the 
effect of it, but I do not know that even the action of Congress would 
be binding in cases where there are any intervening adverse rights. 
However, it might be possible to amend the language of this first sec- 
tion to some extent so as to make it entirely clear that it is the thought 
of Congress that the act of 1891 is and was applicable to the school- 
land exchanges. I do not know that it would do any harm. 

Mr. Lenroot. With reference to Utah, I see you do not include 
Utah in your specific amendment of the act of 1891. Is that because 
Utah has already been taken care of by a former act ? 

Mr. Finney. Yes, sir.* 

Mr. Leneoot. I notice there are a great many pending selections 
in the State of Utah. Now, if that act is sufficient why haven't those 
selections been approved ? 

Mr. Finney. I can not answer that (question. It may be that they 
are based on surveyed school selections in national forests. The 
department does not contend that the'mere making of the act of 1891 
applicable would permit the exchange of surveyed school selections 
wnere the title vested in the States prior to the creation of the reser- 
vation. 

Mr. Lii^NROOT. Let me ask you whether any of these pending and 
unapproved selections comprise any, where the title did actually vest 
prior to the creation of the reservation, that would be covered by 
section 1 ? 

Mr. Finney. Those are not covered by section 1 ; no. They are 
covered by section 3. 

Mr. Lenroot. Now, I thought that California was interested in 
section 1, and I further understood that they were being taken care 
of if they wanted selections approved, because of land included 
within forest reservations after the grant to the State and after the 
survey. 

Mr. Finney. That is true.' I think I was mistaken, Mr. Lenroot. 
I think the intent of section 1 was to cover both classes of land. 

Mr. Lenroot. Then I want to ask vou this: Section 1 of the act 
of 1891 provides that where selections are made under the provisions 
of that act it shall be deemed a waiver of the State's claim to land in 
place. Assuming that that land has actually passed to the State, and 
the State avails itself of the benefits of the act of 1891 through selec- 
tion only, but without a conveyance, what is the legal title to that 
land ? Is that legal title transferred by operation of law the same 
as it would be a waiver of a claim ? 

Mr. Finney. My opinion is that when the transfer is consummated 
the legal title to the school section is transferred by operation of 
law; yes. 

Mr. Lenroot. Without any relinquishment on the part of the 
State ? 

Mr. Finney. Without any relinquishment upon the part of the 
State, or conveyance on the part of the State other than that con- 
tained in their selection. These lieu selections are made in the shape 
of a list, one page of it showing a list of the school sections, the 
other page containing the lands which they desire to select in lieu, 
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and the list specifies that a certain section is lost by reason of the 
settlement; inclusion in the forest, or other reservations. No deed of 
conveyance from the State or former relinquishment has ever been 
required, so far as I know, but it has been held that the consumma- 
tion of the exchange passes title to the section in place in the United 
States. 

Mr. Lenboot. It is a rather novel theory of the law if there is no 
question about the title, and the title has actually passed, to take it 
back simply upon a provision of law that shall operate as a waiver. 

Mr. Finney. Yes; I do not know of any other case exactly like it. 
Under the forest reserve Ueu section act of 1897 an actual reconvey- 
ance of the title to the United States was required* 

Mr." Lenboot. Can you tell us in a general way what the selections 
are that will be ratified under section 1 ? 

Mr. Finney. I do not know that I quite understand what you are 
getting at. 

Mr. Lenboot. As distinguished between section 1 and section 3, 
section 3 ratifies exchanges of title, and provides for reUnquishment, 
etc., but section 1 — ^what is the character of pending selections that 
would be covered by section 1, and not by section 3 ? I do not find 
that in the report. 

Mr. Finney. Section 1 was drawn having particularly in mind 
the States of Washington, Montana, and the two Dakotas, but was 
drawn broad enough to cover all States which might have selections 
pending based upon imsurveyed school sections within national- 
forests or other reservations. 

Mr. Lenboot. Well, do you know whether pending selections 
cover only that character of land ? 

Mr. Finney. Oh, there are other selections based upon loss, due 
to settlements upon lands. There are a number of those, particularly 
in the State of Montana. 

Mr. Lenboot. What I am getting at is are there any selections 
now pending that would be approved by section 1, where the title 
passed to the State, but a reservation was afterwards created ? 

Mr. Finney. Washington claims that the titles passed to imsur- 
veyed sections at the date of the grant. 

Mr. Lenboot. I understand that, but section 3 contemplates a 
change of title where the reservation was made after the grant was 
approved. 

Mr. Finney. That is exchange of title where the Government 
admits that the title had vested m the State prior to the creation of 
the reservation. 

Mr. Lenboot. The act of 1891 contemplates, does it not, at least 
imder one construction, that even though title had passed to a .State, 
and a forest reservation was afterwards created, that they might 
make other selections as indemnity ? 

Mr. Finney. That is the interpretation that has been placed upon 
it by the Literior Department for many years. 

mr. Lenboot. Now, then, as to the cnaracter of the lands where 
the title had actually passed, whether the pending selections cover 
that class of cases? 

Mr. Finney. Oh, yes; there are a number of those selections 
pending. 
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Mr. Leneoot. Then section 3 covers only exchanges within for- 
est reservations, or would it not be open to selection; is that it? 

Mr. Finney. Section 3 covers cases where the school selections 
are in forests, permanent reservations. The lands that the States 
have selected are outside the forest reservation. There are three 
things, as I understand it: Number 1 covers selections made by 
the State in lieu of unsurveyed school sections which have been lost 
by inclusion in forest, or other, reservations, or by means of set- 
tlement. 

Mr. Raker. Section 1? 

Mr. Finney. Section 1. Section 3 deals with those cases where 
the title of the State had vested in the school selections because the 
survey was completed before the land was put into reservation, and 
provides for an exchange. Section 2 deals with the consummation 
of certain agreements entered into between the Agricultural Depart- 
ment and several States, and provides for a simuar method of ad- 
J'usting losses and making selections within national forests in 
uture. 

Mr. Lenroot. That gets back to my original question, whether 
or not selections that would be ratified or authorized to be approved 
under section 1, will cover any lands where title did pass to the 
State after a forest reservation has been created. Are there any 
such pending selections ? 

Mr. Smith. Does that section 1 apply where the land is taken 
under the land grants and something nas occurred which suspended 
the consummation of the selection ? For instance, you might go out 
and settle a piece of land, and then the forest reservation would come 
in, and if you had it before the survey was absolutely completed 

Mr. Finney (interposing). That has been selected. Your question 
i§ this, Mr. Lenroot, have we selections pending in the Interior 
Department the bases of which are surveyed school selections that 
were put in forest reservations after they were surveyed ? 

Mr. Lenroot. That is my question. 

Mr. Finney. The answer is yes, a great many California selections 
are of that character. 

Mr. Lenroot. Then how do you distinguish between ratifying the 
selections under the proposed section 1, and requiring a relinquish- 
ment and conveyance under section 3 ? 

Mr. Finney. Section 3 does not provide for any reconveyance, 
does it ? 

Mr. Lenroot. Yes; it relates wholly to exchanges of title. That 
contemplates a release on the part of the State. 

Mr. Finney (reading) : 

That exchanges of title between the United States and States heretofore made and 
approved under authority of said act of February twenty-eighth, eighteen hundred 
and ninety-one, whereby the State relinquished its title to surveyed school lands in 
forest or other permanent reservations in lieu of lands elsewhere are hereby ratified 
and confirmed, and all pending and unapproved exchanges of like character, if other- 
wise regular, for public lands subject to selection at date of approval may be in similar 
manner adjudicated and approved. 

Mr. Lenroot. What I want to get at is whether section 1 and sec- 
tion 3 do not or may not cover the same character of lands, section 1 
giving them, imder one construction of the act of 1891, the right, 
although title had passed, to select indemnity lands, and by operation 
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of the act of waiver, vesting the title in the Government, while sec- 
tion 3 contemplates an exchange of title in the sam.e character of 
lands. 

Mr. Finney. I do not think that was the intent of the measure. 

Mr. Lenroot. Do you get what I have in mind ? 

Mr. Finney. I begm to understand you now. 

Mr. Potter. It was the intention in section 3 to clear title on all 
exchanges which had been consummated and the lists approved on 
the basis of surveyed sections, and to authorize exchanges on the basis 
of surveyed sections to be made in the future, separating that from 
the other proposition, from the lists pending and approved that had 
been presented under the act of 1891. As a matter of fact, the same 
lists were based on surveyed lands and unsurveyed lands. 

Mr. Lenroot. So that section 1 and section 3 cover, in fact, the 
same character of lands, at least in part ? 

Mr. Finney. Yes; they overlap to that extent. 

Mr. Lenroot. Let me ask you further, has it been the construction 
of the department that the act of 1891, if applicable in general terms, 
was broad enough to treat lands that had title which had been vested 
in the State and a reservation afterwards made as a base for indem- 
nity? 

Mr. Finney. Yes; that is set out on page 49 as follows: 

That the act of 189] was not only an act providing for indemnification as against loss^ 
but also authorized an "exchange" of title between the State and the United States 
where the granted sections fell within a national reservation. 

Mr. Lenroot. That is what I am getting at. This does not in- 
volve section 1, any change of title whatsoever. 

Mr. Finney. I think section 1 was intended to cover the indemnity- 
proposition and section 3 the exchange proposition. Is that correct, 
Mr. Potter ? 

Mr. Potter. Section 1 was not intended to cover any cases where 
title had passed. 

Mr. Finney. I notice in section 1 the acts referred to are acts 
relating to the State of Washington, Montana, North and South 
Dakota, Idaho, and Montana, as it declares that the provision of the 
act of 1891 is applicable to those States, assuming that there is no 
question of its applicabihty to the other States and providing that 
the indemnity provisions of the act of 1891 shall be apphcable in 
order that alt selections made under that act shall be ratified and 
confirmed. Now, the third section appears to deal with California 
and the other States, deahng with exchanges of the surveyed lands, 
the right to make them having been questioned by the court in such 
cases as those of Hibberd v. Slack. 

Mr. Lenroot. If the interpretation of your department prevails, 
then there is a legal base for indemnity, isn't there, under the act 
of 1891 and the Morrison case? 

Mr. Finney. Yes. 

Mr. Lenroot. If the construction of the Supreme Court of Wash- 
ington should prevail, there is no legal base. 

Mr. Finney. No legal base. 

Mrl Lenroot. Well, now, under the construction of your depart- 
ment the act of 1891 was not only an act of indemnification against 
loss, but it also authorized an exchange of title between the State and 
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the United States. I want to ask whether any of these pending and 
unapproved selections are of the character that, under tne construc- 
tion of your department, would require exchange of title — in other 
words, a relinquishment. 

Mr. Finney. That would constitute an exchange of title, but the 
department has never, so far as I know, required a State to execute 
a deed or a formal relinquishment. Am I not correct, Mr. Kings- 
bury? 

Mr. Kingsbury. Yes. 

Mr. Finney. In other words, the matter has been accomplished 
by the ordinary listing, of the assi^ing of the forest reservation 
section which the State proposed to give up in lieu of the Government 
land. 

Mr. Lenroot. Do I understand that under section 3 the words 
"exchanges of title ^' do not contemplate any act other than making 
selections ? I had supposed there were to be deeds of relinquishment. 

Mr. TiMBERLAKE. Thev never have been given in forest lieu selec- 
tions. They always had to execute a deed, but in the regular loss 
of the base we never 

Mr. Finney (interposing). We always reauire the State in those 
circumstances to furnish an abstract of title or certificate of title 
showing that thev have not sold, assigned, or incumbered the lands 
sought to be used as base, but we do not require any deed or formal 
instrument conveying the title to the United States. 

Mr. Lenroot. i ou spoke of the situation that was raised in Idaho, 
as to the authority of the land commission. Did that arise merely 
through questioi\ of the authority of the land commissioners to make 
selection ? 

Mr. Finney. No; the authority to dispose of the base land accord- 
ing to the holding as I recall it. The law of Idaho required school , 
lands, that is lands granted to the State in place, to be disposed of 
in a certain manner, namely, at sale at not less than $10 an acre. 
That was the only method under which the officers of the State coidd 
could dispose of those lands. 

Mr. Lenroot. Now, what followed there to clear that up ? 

Mr. Finney. An act of the Legislature of the State of Idaho, which 
authorized the State land board to make such lieu selections or ex- 
changes, and bringing into the Supreme Court of a case involving the 
legahty or the constitutionaUty of that act of the legislature. You 
wUl find that stated on pages 36 and 37. The first case I mention 
is Balderston v. Brady, on page 36. The moving cause was the 
attempted relinquishment of the base land. This was a case where 
certain settlers had got on the land or something of that sort, and the 
State land board was willing to give up the lands and take lands 
somewhere else. 

Mr. SiNNOTT. Do you issue any patent to the State for its surveyed 
land? 

Mr. Finney. No patent or any other evidence of title is issued to 
the States for the lands in place. The only evidence of title they 
have is the grant by Congress. 

Mr. SiNNOTT. Grant by Congress ? Then when you take over the 
surveyed sections do you make any record title of it in the State ? 

Mr. Finney. Not on the county records of the State. We make 
a record of it on the books of tne local land office, and upon the 

45068—16 ^13 



194 LANDS FOR EDUCATIONAL PUBPOSEa 

record books of the General Land Office, and hold the land open for 
dispositioi^ under appropriate land laws, but we do not tate any 
record of it in the county. 

Mr. SiNNOTT. You do not take any other steps to protect your- 
selves from a purchaser who might purchase from the State through 
connivance on the part of the State officials? 

Mr. Finney. !s o ; of course we assume that the State will act in 
good faith in making lieu selections, after furnishing evidence of title 
prior to that time. 

Mr. Lenroot. This le^slation in the State of Idaho that you refer 
to permits, first, the relmquishment of lands by the State board of 
land commissioners, and secondly, the selection of Heu lands. Now 
did this State land board in any formal way make a relinquishment 
or was it assumed from the selection of the lands ? 

Mr. Finney. It is assumed. 

Mr. Lenroot. And giving the particular lands as a base ? 

Mr. Finney. Yes. I do not know that that practice has involved 
anv States or the United States in any difficulty. 

Mr. Raker. What has been the practice with regard to CaUfomia 
selections after they are approved? Does the Government issue* a 
patent to the State for the land that has been selected by the State ? 

Mr. Finney. My understanding is that patents issue or, rather, 
certificates. 

Mr. Kingsbury. They prepare lists that are approved by the 
department, and that list is presumed to be a patent. 

Mr. Finney. It is a certification to the State, as we call it. 

Mr. Raker. No separate patent is issued by the Government to the 
State for this particular tract of land ? 

Mr. Finney. The courts have held that that certificate is equivalent 
to a patent. 

Mr. Raker. If there is a patent issued for the land in the approved 
list, thev return that approved list to the State land office. 

Mr. Finney. That is the efiFect of it. We call it a certification. 

Mr. Raker. And it also gets to the local land office and it is marked 
on the plat ? 

Mr. Finney. Yes; that is true. 

Mr. Raker. That is my understanding. I wanted it fully before 
the committee. 

Mr. SiNNOTT. What is the first entry that an abstractor makes on 
his abstract with reference to such lands ? 

Mr. Kingsbury. He doesn^t make any record of the conveyance 
by the United States to the State unless he or someone else gets a 
copy of that list and records it in the coimty in which the land is 
located. 

Mr. SiNNOTT. He secures that from the State officials ? 

Mr. TiMBERLAKE. Or the local office. 

Mr. Raker. This list is always filed in the local land office and in 
turn is sent to the county assessors, isn't it ? 

Mr. Kingsbury. Not unless some individual looks after it in his 
own interest. 

Mr. Raker. We have to look after it for the purpose of taxation. 
This approved list goes to the register of the local land office of that 
district, and in turn each coimty in that district gets a copy of that 
list for assessment purposes. 
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Mr. Finney. There is a law of Congress which permits the county 
authorities to get a record of all patents or approved lists from the 
roister of the land office so that it may be noted on the county records. 

Mr. Lenroot. If section 1 is accepted by the State, Mr. Finney, 
is it your construction that upon the acceptance of section 1 of the 

{provisions of the act of 1891, if there is a loss of lands within these 
orest reservations, that it is optional with the State to get an in- 
demnity for that loss or retain tne lands ? 

Mr. Finney. It is optional with the State. 

Mr. Lenroot. Then, how is Washington adversely affected by the 
acceptance of section 1 ? 

Mr. Finney. I understand the position of the State to be that they 
are not objecting to the exchange of lands in the forests, but they do 
object to admitting that the State loses school selections by reason of 
settlements upon those selections prior to the survey. Now there is 
an actual loss within the meaning of the act of 1891 if a settler goes 
upon land; that is, the part they are interested in. As I said a 
moment ago, we are going ahead and recognizing homestead claims 
and issuing patents lor them, but the State is not recognizing the 
vaUdity of the patents. 

Mr. La Follette. But you admit that sections 1 and 2 are entirely 
separate, that one in no way affects the other. 

Mr. Finney. I can't say that they are entirely separate, because 
the reason for the basis of exchange in section 1 and the right to make 
the exchange in section 2 both rest upon the act of 1891, unless Con- 
gress passes an entirely new law authorizing exchanges. 

Mr. La Follette. Here is what I really mean, referring to my own 
State, before we can get in under section 2 we have got to admit the 
contentions as to section 1, and relinquish the rights that we claim 
under the law of 1891 . In other words, we have got to relinquish our 
claim of title in praesenti, the grant in praBsenti. 

Mr. Smith. Wny can't you take the Ueu lands in place of those 
that are lost ? 

Mr. La Follette. We have nothing left to take it out of. They 
put 13,000,000 acres into the forest reserve and we have only a 
million acres of ragged ends out of 69,000 square miles of territory, 
to take our lieu land, and the best land in the State is included m 
sections 36 and 16, and it is because we want Ueu lands that we ask 
to be permitted to take 200,000 acres in controversy from some patt 
of the forest reserve which has been set aside, and that was denied us. 
Now, my State is perfectly willing to accept this measure if they will 
strike out that provision in section 4 which says: 

That the provisions of sections^one and two of this act shall be applicable only 
where the State shall have, by constitutional legislative enactment, signified its 
assent to the terms of said act of 1891. 

That compels us to accept that before we can accept exchanges in 
the forest reserve, where there is no question now that the forest 
reservation belongs to the State, and the State of Washington has 
agreed to make the exchange, but the Interior Department wants to 
couple with that an entirely abstract matter. 

Mr. Finney. I don't understand it that way, Mr. La Follette. 

Mr. La Follette. That is the way my attorney general looks 
at it. 
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Mr. Finney. I do not think it would do you any eood if the law 
were passed omitting section 4. The basis of the ODJection of the 
Interior Department is that your court holds that it is a grant in 
praesenti; that you took your land in the State, whether surveyed 
or unsurveyed, and that you do not have to give it up and have not 
lost anything. Now, this section 2, which you think will benefit the 
State, IS based on the act of 1891. It is a proposed amendment of 
the act of 1891 by adding another section; that is, where there has 
been loss or where you propose to make exchanges under the act 
of 1891, with both the base lands and the lands that you want to 
get here in the national forest. An agreement such as is contem- 
plated in your State may be carried out, but it is all bottomed on 
the act of 1891, and if your State has not the constitutional or legal 
authority to make those exchanges, then some legislation is neces- 
sary, and the fact that you may have agreed upon lands that you 
want to give up would not affect the legal aspect. 

Mr. La Follette. If you do not put in the provision in section 4 
that sections 1 and 2 of this act shall be applicable, etc., we would 
be allowed to make the exchange under section 2, for these lands 
are not in controversy at all between the State of Washington and 
the Interior Department. 

Mr. Finney. I don't know that that would follow at aU, be- 
cause 

. Mr. La Follette (interposing). It would, and you strike out the 
words ^* sections one and two of this act shall be apphcable only 
where the State shall have, by constitutional legislative enactment, 
signified its assent,' ' that would still leave us the right to make our 
exchanges under section 2. 

Mr. Finney. That is assuming that your State has the constitu- 
tional and legal authority to make the exchange. 

Mr. SiNNOTT. Mr. Finney, does* this cut any figure ? Section 2 of 
the constitution of the State of Washington requires that these lands 
shall be sold not otherwise than by pubUc auction to the highest bid- 
der. That has to be gotten out oi the road before you can make this 
exchange. 

Mr. Finney. Some of these decisions in other States have thrown 
doubt into the mind of the department, as to whether the State offi- 
cials have the right to make these exchanges, and consequently the 
Federal Government does not care to give the public land up unless 
the State can give good title to the base which they offer. 

Mr. La Follette. Mr. Chairman, as I understand it the Interior 
Department turned over to you a letter from our governor in this case. 
I would like to have that brought in at this time. 

The Chairman. The clerk wih get it from the files. 

Mr. Lenroot. Does the acceptance of the first section of the act 
of 1891, Mr. Finney, curtail the rights of States in any way except in 
the case of prior settlement by a nomesteader, and that takes it out 
of the operation of the act ? 

Mr. Finney. I don't understand that it curtails the right in any 
way, and I think that is the objection of the State of Washington. 

Air. Potter. From my conversation with Mr. Turner, I got the im- 
pression that his objection was that it would require him to concede 
rights of the settlers to the lands. 
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Mr. Lei^root. What does the State of Washington desire to do 
with reference to that ? 

Mr. Potter. My understanding was that they wanted the settlers 
to acquire the lands under the State law. 

Mr. Smffh. By paying $10 an acre for it ? 

Mr. Potter. Yes. 

Mr. SMrrH. It is pretty hard on the settlers. 

Mr. Mays. That case, Mr. Finney, with regard to coal upon these 
school selections has been settled by the Supreme Court? 

Mr. FiNNEY; No; it has been decided by the circuit court, but it 
has not beeii reafched yet in the Supreme Oourt. 

Mr. Mays. It is before the court now ? 

Mr. Finney. It is there on appeal now. It has not been briefed 
or argued yet. 

Mr. Mays. What was the last decision — ^before the court of appeals, 
wasn't it? 

Mr. Finney. Yes; the decision below was in favor of the Govern- 
ment's contention, the court of appeals Was in favor of the State, 
and an appeal was taken by the Government. 

Mr. Mays. What was the reasoning of the court of appeals dicision t 

Mr. Finney. In two or three words, it was that the grant of the 
lands to the State of Utah did not contain any specific reservation 
of the minerals in the land, and that in many other State grants 
where Congress intended to keep the minerals it did contain the res- 
ervation, and therefore the effect was to pass the minerals to the 
State of Utah. But, of course, the Government has appealed that 
case to the Supreme Court. 

Mr. Mays. It is a very far-reaching case. 

Mr. Finney. Yes; it wiU involve millions of dollars. 

Mr. La Follette. Have there ever been any exchanges made by 
the State of Washington and the Federal Government ? 

Mr. Finney. Mr. Lenroot asked me that question, and I told him 
that I thought many exchanges had been made — a number of them — 
prior to the decision of your Supreme Court in the Whitney case. 

Mr. La Follette. I see. 

Mr. Raker. Personally I think in those cases the Government will 
be estopped. 

Mr. Lenroot. The purpose I had in mind was to ascertain whether 
the State of Washington had availed itself of the provisions of the 
act of 1891. 

Mr. La Follette. If Mr. Finney will permit me at this point, I 
should hke to read the letter of the attorney general of the otate of 
Washington. 

(The letter referred to is as follows:) 

You have submitted for my consideration a tentative draft of a bill which has been 
transmitted by the Interior Department to the Committees on Public Lands of the 
United States Senate and House of Representatives, with the intention of having the 
same passed in connection with the adjustment of the grants of lands to the different 
States for the support of their common schools. 

The bill as propo&3d is one to amend s*»ctions 2275 and 2276 of the Revised Statutes 
of the United States, which provides for the selection of land for educational purposes 
in lieu of those appropriatsd. The two sections of the Revised Statutes referred to 
are a part of an act of Congress approved February 28, 1891 (26 Stat. L., p. 796). 

Section 1 of the proposed bill provides for the confirmation and ratification of all 
selections made in accordance with said act of February 28, 1891. 
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Section 2 of said proposed bill provides for an exchange of lands between the United 
States and the several States in so far as the lands granted to the several States lie 
within the national forests. 

Section 4 provides that sections 1 and 2 of the bill as proposed, shall be applicable 
only where the State, by constitutional legislative enactment, has signified its assent 
to the terms of said act of February 28, 1891. 

I consider this bill objectionable in so far as it attempts to require the State of Wash- 
ington to accept the provisions of the act of February 28, 1891, in order to secure the 
benefit of the provisions of sections 1 and 2 of the bill. 

The grant ot lands to the State of Washington for the support of its own schools, found 
in the enabling act of February 22, 1889 (25 Stat. L., p. 676), was a present grant, 
and it was therein expressly provided that the lands so granted should not be subject 
to preemption, homestead entry, or any other entry under the land laws of the United 
States, wnether surveyed or unsurveyed. 

The act of February 28, 1891, provides that where settlement prior to survey in the 
field shall have been made upon any lands granted to a State for the support of its 
conmion schools, that it may select other lands in lieu thereof from any of the unappro- 
priated surveyed public lands within the State. 

You will observe therefore that the act of February 28, 1891, has absolutely no 
application to the grant to the State of Washington, as in this State settlement prior 
to survey doe's not defeat the State's title to its common school lands. This was the 
holding of our supreme court in the case of State v. Whitney (66 Waah., 475). 

The proposed bill only provides for an exchange of lands between the United States 
and this State where the lands granted lie within the boundaries of a national forest. 
It makes no provision for an exchange of lands where the State incurs a loss by reason 
of settlement prior to survey, or in any other manner. 

If the proposed bill is passed and should be accepted by this State by a constitu- 
tional legislative amendment, assenting to the terms of the art of February 28, 1891, 
the grant of land to this State for the support of its common schools might then be 
defeated by settlement prior to survey in the field, and the State would be relegated 
to the provisions of said act of February 28, 1891, to indemnify itself for such losses. 

It has been demonstrated in this State that the indemnity provisiions of the act of 
1891 are unavailing. At this time there is an alleged deficiency in our common-school 
grant over and above the loss by reason of inclusion of grantel lands within the national 
forest in this State of approximately 200,000 acres, which has been caused in part by 
settlement prior to survey. These settlements have been made by reason of the 
refusal of the Interior Department to adopt the construction given to our common- 
school grant by the supreme (*ourt of this State in the \\ hitney case. 

In the absence, therefore, of an act authorizing an exchange of lands between this 
State and the Federal Government covering losses of everv nature, I do not think it 
would be advisable to sanction the acceptance of the act of February 28, 1891 , as appli- 
cable to the grant of common-school lands to this State, or as amendatory thereto. 
If this State can not some time in the future arrange for a complete and satisfactory 
settlement and adjustment of this grant, it will be necessary for it to insist upon its 
title to those sections as (granted in place, and force those whom the Interior Depart- 
ment has encoura<?ed to settle on the State's lands to seek indemnity from the Federal 
Government, which we think will be granted as a matter of course. 

At this time the leorislation in Congress that is necessary to effect the contemplated 
exchange of lands between this State and the United States is an art embodying in 
substance the provisions of section 2 of the proposed bill, and a further provision for 
its acceptance by this State through the means of a constitutional amendment. 

W. V. Tanner. 

That may supplement, to some extent, the contentions I have made. 

Mr. Finney. Just in that connection I want to repeat the state- 
ment that I have aheady made that the department has always main- 
tained that the grant to the State of Washington does not attach as 
against settlers prior to the identification by survey, and that the 
act of February 22, 1889, is only a compact, a sort of executory agree- 
ment, between the Federal Government and the State of Washing- 
ton, as to these unsurveyed lands, and that it was entirely competent 
for the United States Government to pass the act of February 28, 1891, 
and the acts which permit settlement upon imsurveyed lands, and it 
is entirely proper for us to allow settlers to make entry and receive 
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patents for the land, and the State of Washington has had notice of 
tliat in every case where the settler went upon unsurveyed lands. 
None of the cases have been patented without giving the State notice 
ajid opportunity to be heard. 

Mr. La Follette. Was the Government a partv to that case that 
was decided by the Supreme Court of the State oi Washington? 

Mr. Finney. The Government was not a party. It was between 
the State and an individual. 

Mr. La Follette. Mr. Finney, in view of what you have said, how 
would you explain this passage m our enabling act: 

But said lands may, under such regulations as the legislature shall prescribe, be 
leased for periods of not more than five years, in quantities not exceeding one section 
to any one person or company ; and such land shall not be subject to preemption, home- 
stead entry, or any other entry under the land laws of the United States, whether 
surveyed or unsurveyed, but shall be reserved for school purposes only. 

Mr. Finney. Well, my answer is that you do not know what part 
of a given area is section 16 or section 36 until it is surveyed; it can 
not be identified. You do not know whether it is Federal land or not, 
and it is impossible for the grant to operate upon such lands. 

Mr. La Follette. It may be true, but Congress should have known 
that, and not put in the word ^'unsurveyed.'' 

Mr. Lenroot. They meant to furnish that uncertainty. 

Mr. McClintic. That was their own ennabling act of the State of 
Washington. 

Mr. Smith. Why don't you amend your constitution ? 

Mr. Leneoot^ They want to go on the forest reserve and make up 
their deficiency. 

Mr. La Follette. It amounts to 200,000 acres. The reservations 
on the forest reserve were set aside long before that. 

Mr. Potter. Might I say to clear up that point a little for the com- 
mittee, that of this 200,000 acres that the State has claimed it lost 
there are about 71,000 acres that are surveyed school lands in the 
national forests. We would be very wiUmg to give the State other 
lands if we were able to — if the law was such that we could. 
. Mr. La Follette. Does that include the 200,000 acres which is 
apart from the 500,000 ? There was more of it in the forest reserve. 

Mr. Potter. This was reported by Mr. Tanner when he was here, 
71,000 acres, and then there are 128,000 acres lost from school lands 
included in Indian reservations, and the position the department took 
on that was that it felt that the loss should be made good out of the 
Indian reservations at such time as they might be open to settlement, 
contemplating that that would be the case, as it has been in other 
States, and that the loss of 128,000 acres, which occurred in Indian 
reservations, ought not at this time be taken out of the national for- 
ests. And then there is also a loss reported hj Mr. Tanner of 17,000 
acres from settlement of unsurveyed lands which had been patented 
by the Interior Department. 

Mr. La Follette. So that 17,000 acres is all that is involved in 
the settlement ? 

Mr. Potter. Yes, sir. 

Mr. La Follette. Much obliged for making that correction. 

Mr. Finney. I think the Supreme Court has answered the question 
you asked as to why Congress — that is the recent decision, referring 
particularly to Heydenfelt v. The Danoy Gold & Silver Mining Co., 
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which dealt with a grant in Nevada, and it explains why Congress 
could not have intended to grant the unsurveyed lands* in place. It 
was because at that time it might hav^ withdrawn the whole State 
from settlement. 

Mr. La Follette. I read that this morning, and said of course, 
if the Supreme Court should affirm that decision and hold it was ap- 
plicable to Washington, we of cotirse would be satisfied. 

Mr. Raker. Mr. Finney, I would* like to ask you a question. 
Section 3 of the bill, page 4, lines 6, 7, and 8 reads: 

Provided, That in future no such exchanges shall be made or approved except as 
provided in section two of this act. 

Now just what is the purpose of that ? You have given it generally 
as to the other States. 

Mr. Finney. Section 2 provides of course for exchanges for losses 
in forest reserves and for surveyed lands given up in forest reserves. 
As I understand it the purpose of that proviso is that hereafter in 
making new exchanges, the selected lands shall be taken up some- 
where within the Umits of the forest reservations. 

Mr. Raker. Now, what is meant by that provision? Why does 
the Department of the Interior want it? 

Mr. Finney. There are several reasons. The first is that other- 
wise the forest reserve would be increased in area at the expense of 
the public domain outside if the State were permitted to give up lands 
inside the forest and select them outside on the public domain. 

Mr. Raker. What effect would that have; what financial effect 
would that have to the State ? 

Mr. Finney. It is pretty hard to answer. 

Mr. Raker. I know the Government would get more land in the 
reserve; that would be the effect it would have on the Government, 
but why ask the Government about that ? 

Mr. Finney. I suppose it is the policy of Congress not to increase 
the acreage of the forest reservations. Congress passed two acts 
recently providing that no additions should be made to the forest 
reserves without tne consent of Congress. 

Mr. Raker. Is that the main reason for it ? 

Mr. Finney. That is one reason. Another reason is that this stuff 
would be used virtually as scrip. If selections were permitted to be 
made outside the forest reserves, a man who wanted a scrip of 160 
acres or a 40-acre tract of land, could go to the State land oflBice and 
say, *^ I want 40 acres of land in your county. I want some forest- 
reserve scrip.' ^ And your surveyor general would select 40 acres in 
the forest reserve as a basis for the exchange and give it to the party 
and he would go out and use the scrip. I do not know that the 
Federal Government is very deeply concerned over it, but it was 
thought not to be very good policy to encourage the passage of any 
further scrip act. 

Mr. Raker. Under that act of 1909 this right of exchange is sold 
at public auction, isn't it, Mr. Kingsbury? 

Mr. Kingsbury. Yes. 

Mr. Raker. And it is open to competitive bids upon a day fixed. 
The land is described and advertised, and the bid is placed at the 
surveyor general's office at the city of Sacramento, at the capitol, 
and the ri^ht to exchange is put up at public auction and parties de- 
siring to bid have an opportuntiy to bid upon it ? 
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Mr. Finney. That is since California has reformed. This deals 
not only with CaUfornia but with other States. There are plenty of 
other States in the Union that haven't that beneficial law. 

Mr. Raker. But California has that beneficial law which is oper- 
ating well, and is it right to deprive it of this opportunity to dispose 
of the rest of the school lands within the forest reserves ? 

Mr. Finney. No; we thought we were doing a favor by this pro- 
vision. 

Mr. Smith. That is true, but the State is not selecting this land 
under the public land laws. The act curtails the domain i? it is made 
outside of the forest reserve. 

Mr. Finney. Under this proposition you could get together and 
select timberland in the forest reserve, that could not be found on 
the public domain at the present time. 

Mr. Raker. Supp6se a man wbuld prefer a tract of land not within 
the reserve and would pay two or thr^e or four times the rate to the 
State to get the right to make the exchange of the tract in the forest 
reserve for the land he has outside. 

Mr. Finney. It shows that it is used as scrip. Possibly in an 
isolated case of that kind the State would receive a larger monetary 
return. In the long run I think it would receive a greater return the 
other way. 

Mr. Raker. Isn't it a fact that one of the great values to the State 
of this act of 1909 and the pubhc competitive bidding is the fact that 
if a man desires an isolated tract here and there and he is willing to 
pay a price for it, he can get it ? 

Mr. Kingsbury. Yes; that was explained yesterday, I think. A 
Washington man said that they were getting $10 an acre for land that 
did not amount to anything, but that a man needed it to fill out his 
ranch. 

Mr. Raker. Is there anything legally, morally, or equitably wrong 
in doing that if, in the first place, the State gets three or five times as 
much for its land; and secondly, if the Government disposes of iso- 
lated, barren, and seemingly worthless tracts of land ; and thirdlv, jou 
do not affect the timber ? Now, should the State be deprived of those 
benefits ? 

Mr. Finney. Assuming that those propositions are correct, I should 
say no. 

Mr. Raker. They are true. And I wanted to know if there are any 
intentions that it should not continue as it is in Cahfomia. 

Mr. Finney. Oh, no; we have no special reference to California, 
and have no particular desire to insist on that provision. We leave 
it entirely to Congress. It is a suggestion on our part. 

Mr. Raker. About how many acres of this land in California are 
there that have been selected by the State, about 80,000, Mr. Kings- 
bury? 

Mr. Kingsbury. Yes. 

Mr. Raker. Now, if what I have stated is true, that men do do these 
things, and pay the State a very lar^e price for the right to select this 
land, it would be in the interest of tne Government and of the State, 
as well as reserving the land in the forest and the timber on it, 
wouldn^t it? 

Mr. Finney. No, sir; I do not think so, for the reasons I have 
stated. I do not think in the long run the State would get any more 
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that way, and I do not believe that it is particularly advisable for the 
State to engage in that kind of business. I think, ordinarily, the State 
should handle its school grant in as large and economical a manner 
as possible, and I believe it would be more economical if they got the 
land en bloc. I believe it would be more economical to the Federal 
Government and to the State. 

Mr. Rakeb^ But if the State could sell in 40, 80, and 160 acre tracts ? 

Mr. Finney. I think it would not be good judgment to surrender 
school selections in forest reserves worth $200 or $300 per acre, and 
let it be sold out for desert lands. 

Mr. Eaeeb. You are assuming things that do not exist. Not 
much of this land in the forest reserve is very good timber land. 
Some of it has hardly any timber on it at all. 

Mr. Finney. And some of it is very valuable, and the State gets 
its share of the good and bad, the sections being in place. Now, under 
this proposed exchange they will get lands of substantially equal 
value. 

Mr. Lenroot. It might be more lands or less. 

Mr. Finney. Yes; but of equal value. 

Mr. Sinnott. Is it contemplated by this act that the State must 
make an exchange of all its lands within the forest reserve ? 

Mr. Finney. No; I do not understand that it is intended to compel 
the State to make an exchange of all its lands within the forest reserve. 

Mr. Sinnott. It says all surveyed and unsurveyed sections in place 
granted or reserved to the use of schools and included within national 
forests. Must the State make an exchange of all its holdings within 
the forest reserve or can it put up some sections for exchange and 
keep others ? 

Mr. Finney. I do not imderstand that this act intends to compel 
the State to exchange all the lands within a given forest reserve at 
the same time. I do not think they have the right to do that as to 
the surveyed sections. In such cases title has passed to the State. 
I think it is optional for the State to surrender them, and if they do 
so it will select lands of substantially equal value. 

Mr. Raker. Suppose that in the present forest reserve there are 
considerable of those lands that are poorly timbered. Now in making 
heu selections for the State you simply give the State its present 
value so far as the timber is valued on the lands now claimed by the 
State. 

Mr. Finney. The deals now pending provide for an exchange of 
areas of substantially similar value, value of the land and timber, as I 
understand it. 

Mr. Raker. Supposing that there are 10,000 acres in California in 
the reserve owned by the State which is thinly covered with timber. 
Now in making that exchange of 10,000 acres for another tract of 
land, would the State be given simply the value of the timber on this 
land in exchange for other lands or could it consider a like number of 
acres of timber land, heavily timbered ? 

Mr. Finney. I understand that the exchange would be on the basis 
of value, not upon quantity. It says lands of approximately equal 
value. 

Mr. Raker. Then if there were 10,000 to 15,000 acres of this land 
that was thinly covered with timber, and the State was entitled to it, 
under a statement you have just made, it would only get the approxi- 
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mate value of the timber on the land. In other words, you might get 
in lieu of that 10,000 acres of thinly timbered land, whereas if you 
gave to the State the right to make the selection, and they could sell 
it at public auction it would bring them from $10 to $25 per acre. 

Mr. Finney. They might sell it, but I do not know what it would 
bring. I do not think it would bring $25, when scrip is selling for $12 
and $15, though the department is not particularly insistent upon that 
clause. It has no vital objection to making the act read so that the 
State can take the land within or outside the forest. 

Mr. Taylor. Mr. Finney, I have a telegram here from the governor 
of Colorado in which he says: 

Upon receipt of your letter I referred the matter to the land board for information. 
They have not acted. This question occurs to me: Is the power to exchange, as pro- 
vided in this bill, limited to exchange of lands within the forest reserves. That is, 
if this bill is passed, can we sell or exchange State forest reserve lands for lands out- 
side our forest reserves. If the new bill does not permit of the exchange both within 
and without the forest reserve, 1 believe it is detrimental. If it does permit such 
exchange, it seems to me that it is a good bill. It has been suggested that the pro- 
posed bill may prove cumbersome in operation. State must first deal with Secretary 
of Agriculture, then Secretary of Interior, then with President. Am promised early 
opinion by land board and will transmit same as soon as received. 

GEORGfe A. Carlson, Governor. 

What is the effect of allowing an exchange within and without the 
forest reserve ? Is there a limit to that ? 

Mr. Finney. The bill as now drawn will permit only the exchange 
of State lands within forests for other lands within the reserve. 

Mr. Taylor. Why should there be that limitation upon that? 

Mr. Finney. Judge Raker asked me that, and I have discussed it 
quite at length. 

Mr. Taylor. Is that something the department insists upon ? 

Mr. Finney. No. We submitted it for consideration. 

Mr. Raker. I think it is so important for your State and our State 
that it ought to be thoroughlv considered by the committee. 

Mr. Finney. We thought this, Mr. Taylor: For one thing, it would 
prevent additions to the forest reserve, which is somethmg appar- 
ently Congress does not want to make; and, secondly, perhaps these 
State selections would be treated like scrip, they would be virtually 
scrip, for you could select lands outside; and thirdly, we thought the 
States would get more out of it by selecting blocks within the forest 
reservation than by selecting lands outside. 

Mr. Taylor. I think personally in Colorado the better land is in 
the forest reserve, but at the same time I would not want to compel 
them to limit their exchanges because it might be mutually advan- 
tageous to let them have the right to select both. 

Mr. Finney. Mr. Mondell is anxious to have the right to select 
land outside. I spoke to Secretary Jones, and told him Mr. MondelFs 
contention, and he said he thought that matter should be left to the 
discretion of the committee and Congress. 

Mr. Mays. You are very sure that it is optional with the State after 
it has become a law, or will they have to make these exchanges ? 

Mr. Finney. I do not think we could compel them with regard to 
lands wiiere the title is now in the State. I mean surveyed sections, 
where the title has passed. Of course, now as to the unsurveyed 
section, or where a settler has acquired rights before the survey, there 
is no option with the State. 
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Mr. Kaker. Provided that in the future such exchanges may be 
made or approved as '' provided in fiection two of this act, or for lands 
without a forest reservation in the discretion of the State." That is 
not the pr6per language, probably, but that idea would be all right 
carried out, wouldn't it? 

Mr. Lenroot. You would have quite a serious matter of adminis- 
tration if the Government has got to examine every Uttle piece of 
land to determine the quality or value outside the forest reserve. 

Mr. Finney. Yes; we would have to exchange them on the basis 
of value. 

Mr. Raker. I suggest that in order to get it to your attention. 
Will you draw an amendment for the committee to cover that 
feature ? 

Mr. Finney. Yes; I will. 

Mr. Smith. Isn't that what Mr. Mondell wanted ? 

Mr. Finney. In other words, you are not objecting to the provision 
for a consummation of an exchange within the forest, but you want 
the State to have the right to give up land in the forest and go out 
somewhere else. 

Mr. Lenroot. Do you want to have selection outside based upon 
area alone ? 

Mr. Raker. Yes; for this reason. I know there is much poor 
land outside of the forest. It is so situated and so located that men 
might purchase it from the State, the money to go to the school 
funds, at a good fair value, in order to get tne opportunity to get 
this particular land, and the State will get the fund and the Govern- 
ment in addition will be benefited by it because we will not take the 
timbered lands. 

Mr. Lenroot. I want to suggest that I do not think it is a wise 
practice upon exchaaige of title to relinquish their title or exchange 
their title and then have an adjustment at a long time in the future. 
It seems an exchange of the title and the whole thing ought to be 
settled then. 

Mr. Raker. Not all at once; no. 

Mr. Lenroot. Yes; within a reasonable time. 

Mr. Raker. That would not be beneficial to the State; it ought 
not to have to be disposed of now. 

Mr. Lenroot. No; it is right to get this title. 

Mr. Raker. Suppose they have not made the selection ? 

Mr. Lenroot. But when they release any to the State. 

Mr. Raker. Yes; that ought to be adjusted at once. 

Mr. Lenroot. I gather from what you said that California lost 
its right to exchange? 

Mr. Raker. Yes. 

Mr. Lenroot. And then the private party can come in and 
exchange his by piecemeal? 

Mr. Kaker. No; if I understand it — and if I am incorrect, Mr. 
Kingsbury will correct me — the State itself disposes of. a certain tract 
of its land within the reserve. The party then makes his applica- 
tion and states the particular type oi land he wants and then bids 
on this offering and obtains the right from the State to make an 
exchange, and if his offer is the highest for the tract of land he wants 
to get the land is sold to him. Is that right? 
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Mr. Kingsbury. No, the idea is this: We have 640 acres that has 
been settled by the State, and not held in the forest reserve. If we 
sell that in 40-acre tracts, we sell the right to select Government land 
in lieu of that 40 acres. He doesn't care what he gets. He gets 40 
acres that he can exchange for 40 acres of Government land. If we 
have four 40-acre tracts put up and five bidders, they are going to bid 
against each other. 

Mr. Lenroot. That is a scrip proposition. 

Mr. Finney. Absolutely. 

Mr. Lenroot. It is not a good thing. 

Mr^ Kingsbury. The Government has always permitted it. 

Mr. Lenroot. It should have been stopped. 

Mr. Kingsbury. As we sell the scrip the scrip can be changed into 
land piecemeal. 

Mr. Finney. The Government does not know anything officially 
about that deal. The first thing we know about it is when the State 
with the seleetion list, saying we have lost 640 acres in a forest and we 
want to get 640 acres outside the reserve. We don't know anything 
about the sale and don't recognize the purchasers and deal only with 
the State. 

Mr. Lenroot. That is true, but you have to make an agreement 
with the State under section 3. I am not speaking of an indemnity 
but I am speaking of an agreement to exchange. 

Mr. Kingsbury. That is, under this bill you can't do that. Judge 
Raker wants the right. 

Mr. Raker. In audition to what Mr. Kingsbury has said, when the 
man is declared to be the highest bidder, then he gives his appHcation 
to the State and they make appUcation. That is what I was getting 
at; that the man has eventually to furnish the State the land that 
he desires to have exchanged. 

Mr. Lenroot. What I mean is this: Section 3 reads that exchanges 
of title are ratified and confirmed. It should not be definite on tne 
one hand and indefinite on the other. When the agreement is con- 
cluded the title should pass at once to the State and the relinquish- 
ment made. 

Mr. Raker. But when the State has heretofore been selling the 
lands at $1.25 per acre and it offers this land at pubhc auction in 
order that everybody may bid, it gets around $10 per acre for the 
40 acres. The successful bidder then presents the particular tract, 
the 40-acre tract that he wants, in exchange for the base. He 
bought the right to have the exchange from the Government. He 
submits it to the surveyor general of the State, who in turn makes 
application for the 40-acre tract. The State gets its $8,75 more for 
the tracts of land that is not within the reserve. It is not a power 
si^e nor a reclamation tract, and it may be absolutely barren; out it 
is lying close to a man's farm and he wants it and is willing to pay 
$10 an acre for it to round up his farm, and he is paying $10 an acre 
into the State treasury, ana the Grovemment is not losing because 
we do not even take timberland to make the exchange. 

Mr. Lenroot. That is all right; it does not apply to indemnity, 
but when we come to express exchange of title as is contemplated 
by section 3, 1 think I should be opposed to putting a scrip proposition 
into it at all. 
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Mr. Raker. The proposition is this and that is the reason you 
should not compel tne State to accept this exchange in value in a 
body for land in the reserve, it majr be very disadvantageous to the 
State for handling. Now unquestionably if the State has 50,000 
acres of land put into a buffalo reserve, unquestionably it would not 
be carrying out the provisions of the grant to dispose of that land 
for school purposes. 

Mr. Lenroot. But under section 3 when you find out about the 
lands within the forest reserve, it is clearly contemplated that there 
shall be an exchange of land and a right to select in the future, run- 
ning over a period of years, but it should be an exchange taking 
effect at the time of the conclusion of the agreement. Now if you 
go outside of that you would certainly have to ^ard this language 
more carefully than it is yarded now, because it does not contem- 
plate an exchange but a right to exchange. I don't believe that the 
Government should authorize anjr officer on an exchange basis, 
where they have no right of indemnity but only an exchange to treat 
it as a scrip proposition. 

Mr. SiNNOTT. What is it you auction off, the base ? 

Mr. Raker. Yes. Clearly the base alone. 

Mr. Finney. The right to use the base. 

Mr. Kingsbury. We do not sell the title to the land. We sell the 
rieht to authorize the exchange of the land. 

Mr. Sinnott. You find a piece of land that is setted on. 

Mr. Kingsbury. No. If you find vacant land that you want, 
you would go to the surveyor general and say, ^' I want to bid for 40 
acres of scrip." I tell him the sale will be held on a certain day. 
He says he wants to bid on 40 acres. He bids on the 40 acres and 
the man who bids the largest amount has the right to authorize me 
to exchange that 40 for a piece of Unitad States land that he wants. 

Mr. Sinnott. It is the auction of the base. 

Mr. Lenroot. Not the base, but he gets a right to the base through 
the sale. 

Mr. Sinnott. But indirectlv it is the sale of the base. 

Mr. Kingsbury. But you don't give title to the base. 

Mr. Sinnott. You have got to have your lieu land in order to get 
the base. 

Mr. Kingsbury. Yes. 

The Chairman. Mr. Finney says that he can round out what he 
has to say in 10 or 15 minutes. 

Mr. Kaker. This is so important to my constituents that I feel 
justified in having Mr. Finney explain it. I want to ask Mr. Finney 
if it would be a carrving out of the grant in the act of Congress giving 
the sixteenth and thirty-sixth sections for public-school purposes, to 
permanently devote this land to parks, and nold it indefinitely by the 
State undisposed of ? 

Mr. Finney. I don't know that that is a question that I ought to 
discuss. I imagine it might not produce as much revenue to the 
school as if sola at auction. On the other hand, to handle it as a 
State forest, it might possiblv produce a revenue equal to what 
might come from the sale. That is a question I coida not answer. 
I think the contemplation of the grant was that these lands, the 
proceeds of these lands, should be used for the support of schools, 
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be a source of revenue to the State. Just how much the State is 
going to get out of it is a question I can not answer. I do under- 
stand that Idaho expects to reahsw a very large amount of money for 
the school funds from the sale of timber on an agreement with the 
Agriculture Department, and in that case I think Idaho will realize 
more out of it than by selling scrip rights to private individuals. 
Whether that would be true generally is a question that I can not 
answer. It would depend somewhat on the State, and the way 
the thing is handled. 

Mr. PoTTEB. In the agreements that we have entered into with 
the different States, we have attached no condition whatever as to 
what the States should do with the land after they acquired it. 
It is entirelv in their discretion. In the State of Idaho it is the 
intention to hold those lands as a State forest, for the reason that they 
woidd' produce good revenues to the schools of the State. In the 
State of Arizona a selection was made under their quantitive grant 
rights of a very large area of timberland. That is now within the 
Coconino National Forest and the property of the State university. 
They are holding it as a State forest, selling the timber to sawmills, 
and giving the proceeds to the State university. It is good timber- 
land and has given them a good revenue. But so far as any of these 
exchange agreements are concerned, we have attached no conditions 
as to what the State- should do. 

Mr. Lenboot. Let me ask you as to the agreements that have been 
made as to exchanges. Are those agreements merely agreements 
granting a right to exchange in the future, or a completed exchange 
when the agreement is ratified ? 

Mr. PoTTEB. It is completed when it is ratified. 

Mr. Lenboot. The lands on both sides are designated. 

Mr. PoTTEB. YeS; sir; we contemplate that it will be a complete 
exchange when the agreement is ratified. 

Mr. Lenboot. So that the same thought that was in mind with 
reference to the provision of section 3 that section 3 shall only 
authorize the same kind of exchanges, the agreement stating specific 
lieu lands and a base. 

Mr. PoTTEB. Yes, sir; so far as the surveyed land was concerned. 

Mr. Lenboot. It did not involve the kind of agreement that would 

g've the State the right of selection for an indefinite time of Ueu 
nds? 

Mr. PoTTEB. No, sir. 

Mr. Lenboot. Such as Judge Baker contemplates ? 

Mr. Potteb. No, sir. 

Mr. La Follette. May I ask you a question, too ? Mr. Potter 
brought up the question a while ago in describing this 200,000 acres 
that the attorney general of Washington referred to as apart from the 
500,000 acres of the agreement that had been entered mto between 
the Agriculture Department and the State of Washington, and he 
mentioned the 128,000 acres of lands as Indian lands, in the confines 
of Indian reservations, and that the State of Washington had wanted 
to take lieu lands for that inside of the forest reserves. Now, what 
is the Interior Department doing in regard to those lands, as Indian 
reservations are tnrown open? Does the State of Washington get 
the sections in place in those Indian reservations ? 
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Mr. Finney. I presume that these are Indian reservations that 
antedated the admission of the State. In these cases we undoubtedly 
could let the State get the right to Ueu lands for land in place within 
reservations. If all it had was a loss it might be satisfied through 
indemnity selections. Congress might provide when it opens up an 
Indian reservation that the State should have sections 16 and 36 in 
the reservation. It probably would have to compensate the Indians 
for those sections. 

Mr. Lenroot. Do you mean the Indian reservation was created 
afterwards ? 

Mr. Finney. The State does not lose title. I am talking of reser- 
vations which were created before the State was admitted. 

Mr. L4 FoLLETTE. Have we none that have been created since 
the admission of the State? 

Mr. Finney. Yes; but our old Indian reservation long antedated 
the admission of the State into the Union, consequently the State 
did not get anything in place within those reservations by the act 
of 1889. 

Mr. Lenroot. Now, Mr. Finney, isn't there a line of decisions 
that even as to Indian reservations title passes to their rights when 
created when the reservation is abandoned or otherwise; that the 
Indian's right is a right of perpetual possession*? That is my recol- 
lection. The Hitchcock case held that, didn't it ? 

Mr. Finney. I was thinking of those swamp-land cases, but my 
recollection was that the decision there was that the swamprlfe,nd 
grant did not attach to the Indian reservation existing at the date 
of the grant. 

Mr. Lenroot. My recollection is just the other way. 

Mr. La Follette. What I was trying to get at is if Mr. Lenroot 
was right then Washington would not have any claim on the forest 
reserve and, in view of the fact that Mr. Potter says that 71,000 acres 
of land are lands that have already been surveyed in forest reserve 
and the only fact that has prevented exchange is lack of legislation, 
and that there would only be 17,000 acres in controversy, and in order 
to settle this question of prsesenti and futuro, you had better let them 
have 20,000 acres out of that forest reserve and let us pass this bill, 

Mr. Finney. The Interior Department does not control the forest 
reserve. 

Mr. La Follette. If that was all that was involved, the Agricul- 
tural Department would not make .us any trouble. 

Mr. Finney. Mr. Sinnott has handed me a letter from the governor 
of Oregon and asked me to comment on it. He writes with reference 
to this bill, and seems to be under the impression that if it is enacted 
it would cut out the State from securing indemnity lands for school 
se2tions, lost by reason of their being mineral, where the townships 
were fractional, or where the homesteaders had gone upon the land 
prior to the survey. That was not the purpose of the act, and I do 
not understand that it does so. Section 1 declares the act of 1891 
appUcable to certain grants, naming them. It does not mention the 
grant. to the State of Oregon. Its rights are defined in the grant of 
1859, so far as we know. Neither the State of Oregon or anyone else 
has raised any doubt as to the right of the State of Oregon to take 
indemnity for loss of mineral lands or for settlements mider the act 
of 1891. She has been making the selections and we have been approv- 
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ing them, and that practice is sustained by not only the depart- 
mental decisions, but dv this Supreme Court decision in the Morrison 
case, and I do not think there is anything in here which would abro- 

fate the rights of the State in that respect or repeal the act of 1891. 
t is not intended to. The purpose of this act is to extend the opera- 
tions of the act of February 28, 1891, to all the States who have 
imadjusted school grants. 

Mr. La Follette. Do you know whether when the north half of 
the Colville Reservation was opened — you are probably not in the 
Indian Department — but do you know whether the school lands in 
the north naif were granted to the State or were they all allotted to 
Indians the same as any other lands that they wanted, or nothing 
done about it ? 

Mr. Finney. My recollection is that the act of Congress did allow 
those lands to the State, provided that where the Indians were actu- 
ally occupying any part of those sections for allotments the State 
might select something else in heu. On looking at the act of July 1, 
1892, I find it was restored to entry under the general land laws. 

Mr. La Follette. That was fiixea in the act of Congress ? 

Mr. Finney. Yes; according to my recollection. I know that has 
been done in a number of instance^ in Montana and the Dakotas. 
Mr. Potter has handed me the enabling act of North Dakota, and it 
says: 

Providedj That the sixteenth and thirty-sixth sections embraced in permanent 
reservations for national purposes shall not, at any time, be subject to the grants nor 
to the indemnity provisions of this act, nor shall an^ lands embraced in Indian, 
military, or other reservations of any character be subject to the grants or to the in- 
demnity provisions of this act until the reservation shall have been extinguished and 
such lands be restored to and become a part of the public domain. 

Mr. La Follette. Now, that of course upholds Mr. Lenroot's 
view of the case — that the State would be, as soon as those reserva- 
tions were opened, entitled to those lands from the reservation or 
eke indemnity for the settlers that were on there. Wouldn't you 
take that view of it ? 

Mr. Finney. Possibly that would be so. I didn't have that in 
mind when I made my answer, because ordinarily land in a perma- 
nent reservation does not pass to the State. If Congress made a spe- 
cific provision, that covers the situation. 

Mr. La Follette. I was wondering if that provision had been 
made. They are talking of abandoning the Colville Reservation 
now. 

Mr. Finney. My recollection, was that it was made a specific pro- 
vision of the act itself, but 1 find that it was an Executive order 
reservation, vacated and restored to general disposition by act of 
1892. 

Mr. Sinnott. Did you take up all of those objections urged in the 
letter that Gov. Witnycombe wrote ? 

Mr. Finney. Then the governor objects to section 2 because of the 
fact that it limits the exchanges of title to forest reservations; that 
is, for the lands given up in the forest reserve the State is required to 
take other lands in the forest reserve. He also objects to the pro- 
vision that the land selected should be of approximately equal value. 
He says in that respect he thinks it would oe unjust to the State to 
have the selection curtailed by this law. 

45068—16 14 
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Mr. Raker. Practically all of the States we hear from are of the 
same opinion — both objections. 

Mr. Lenroot. They want both, that is natural enough. 

Mr. Finney. He emphasizes again the proposition that the State 
would become confined to the limits of the forest reserve. Then, 
going on to section 4, which requires the States to ratify the provisions 
of sections 1 and 2, he says it would seem to be an unnecessary burden 
to place upon the State, as the act of Congress of February 14, 1859, 
covers this point. 

Mr. SiNNOTT. Does it? 

Mr. Finney. The act of 1859, referred to by the governor, section 
4, which is quoted on page 16 of the record, says: 

The followiDg propositions be, and the same are hereby, offered to the said people 
of Oregon for their free acceptance or rejection, which, if accepted, shall be obligatory 
on the United States and upon the said State of Oregon, to wit, first, that sections num- 
bered sixteen and thirty-six in every township of public lands in said State, and 
where either of said sections, or any part thereof, has been sold or otherwise disposed 
of, other lands equivalent thereto, and as contiguous as may be, shall be granted to 
the said State for the use of schools. 

Now, that was accepted of course by the State of Oregon, and I 
assume that this constitutes a sufficient constitutional legislative au- 
thority for the State of Oregon to take advantage of the act of 1891. 

Mr. SiNNOTT. Well, do you think that the State would have to 
pass additional legislation assenting to this mandatory act in view 
of the fact that the State land board is authorized in its discretion 
by an act of the legislature to purchase lands in school sections within 
national forest reserves jn Oregon, and so on ? 

Mr. Finney. Yes, apparently, because this section 4 requires that 
the State shall by legislative enactment signify its assent to the terms 
of the act of 1891 as herein declared and amended. 

Mr. SiNNOTT. Then we would have to take some future action. 

Mr. Finney. Yes. 

Mr. SiNNOTT. We are not in any way restricted by any constitu- 
tional provisions in Oregon ? 

Mr. Lenroot. This is declaratory of the right which you have, 
section 3. You would find that in forest reserves you would have 
to accept it in order to be boimd by it. 

Mr. SiNNOTT. Yes; but if we cared to go ahead and make the ex- 
changes now, there is nothing to prohibit us now. As I understand 
it, if we wish to make such exchanges as are contmeplated in this 
bill before that we could do so. 

Mr. La Follette. I see that this act was drawn with the idea 
that Oregon would not be affected by it, because it does not say that 
sections 2 and 3 shall be ratified by the legislature. 

Mr. Lenroot. You can make the exchanges without ratifying it. 

Mr. La Follette. I do not think that we would have to assume 
that burden. 

Mr. SiNNOTT. We could make the exchange without any consti- 
tutional legislative enactment or any legislative enactment. 

Mr. Lenroot. That is right. 

Mr. SiNNOTT. Right now, if the Secretary of Agriculture and the 
State officials agreed upon any exchange at the present time, what is to 
prohibit ? 

Mr. Lenroot. Nothing. 
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Mr. FiNNEr. No; the provisions of section 1 are that the act shall 
be declared applicable to the grants of school lands, and section 2 
deals with exchanges of title in forest reserves. If the State desires 
to give up its forest reserves and secure land within the forest, they 
would have to comply with section 4 as it stands before they could 
consummate presumably. I do not understand that it does nx your 
right to take indemnity for loss under the act of 1891, because the 
Department of the Interior has been approving such selections right 
along, the question not having been raised as to the right of the State 
to make those new selections. 

Mr. SiNNOTT. Well, what is there to prohibit the State right now 
from exchanging its surveyed lands in the forest reserve -or its unsur- 
veyed lands for a solid compact body ? 

Mr. Finney. There is no provision of law; but the courts of Cali- 
fornia have held that it has no right to give up those surveyed school 
selections and exchange them for other lands. That has put such a 
doubt in the minds oi the officials of the Interior Department that 
they do not feel warranted in consummating any kind of exchange. 
I do not know of any reason why you could not surrender unsurveyed 
lands imder the provisions of the act of 1891 and select other lands in 
lieu thereof. 

Mr. Lenroot. Now, Mr. Finney, just what is the act of 1891 after 
you have added the new section to it? Suppose this bill is passed in 
its present form, and the State does not accept the provisions of sec- 
tions 1 and 2 as provided in the act. Where does it leave the State ^ 

Mr. Finney. It leaves it with its selections all unadjusted and 
unapproved. 

Mr. Lenroot. WeQ, what with reference to further selections 
and any further indemnity, anything hereafter? They can't proceed 
under the original act of 1891, because it is amended, and they can not 
proceed under the amended act without accepting. 

Mr. Finney. I am inclined to think they would be absolutely 
blocked unless they accept these provisions. 

Mr. Lenroot. They would all have to come in under section 3 and 
exchange. 

Mr. Finney. Yes. Of course if section 4 were entirely omitted 
from the bill, I presume the Interior Department would still have 
devolved upon it the duty of finding out before consimimating ex- 
changes with the State whether the State officers had the authority 
to make the relinquishments or the exchanges. In the cases where 
we found they had no such authority, why we would have to refuse to 
approve the selections. 

Mr, Taylor. Mr. Finney, you have*listened to the various objec- 
tions and questions about this bill. Can you draft an amendment 
that will harmonize with all of those ? 

Mr. Finney. It will be almost impossible. 

Mr. Taylor. And please Mr. Raker and the others and the depart- 
ment and send it to us ? 

The Chairman. If he could his home would not be on earth. 

Mr. Raker. I want to please Mr. Taylor, also, Mr. Finney. 

Mr. SiNNOTT. The language is : 

That as tx) all surveyed or unsurveyed sections in place granted or reserved to the 
use of schools and included within national forests, it shall be lawful for the State, 
in pursuance of an agreement either prior or subsequent hereto between the State 
and the Secretary of Agriculture, to relinquish its claims. 
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Could that be interpreted to mean as to all or any part of the sur- 
veyed or unsurveyed sections, etc. ? 

Mr. Finney. That is the way I interpret it. I do not understand 
that that compels the State in a single exchange, in a single trans- 
action, to surrender their surveyed and imsurveyed school selections 
that are in the forest reserves. 

Mr. Lenroot. Change ''all^' to ''any'' to make it clear. 

Mr. SiNNOTT. ' 'All, '^ or ''any.'' 

Mr. Lenroot. Say "any." 

Mr. Finney. Substitute the word "any" for "all"; that would do 
it. 

Mr. Lenroot. You have an amendment Avith reference to section 
1 with reference to mineral lands. 

Mr. Finney. That was contained in the letter addressed to the 
committee. I do not think it was put into the record. 

If I may have two or three minutes I want to say a few words about 
the effect of the selections since the doubt has arisen by these decisions 
as to the right of the State to make these indemnity selections or ex- 
changes. Various parties have advised settlers and applicants that 
pendmg selections made by different States were invafid, and that 
consequently the lands covered by the selections might be acquired 
by individuals through homestead settlements or homestead applica- 
tions or timber and stone applications. The result has been that we 
have had a flood of applications presented to the local land ojEce 
which have been rejected and then sent to the General Land Ofllce 
and rejected there. 

Mr. Raker. Does this bill affect adverse applicants for this land in 
any way ? 

Mr. Finney. This bill proposes to ratify and confirm all pending 
selections, and there is this class which I spoke of that tried to get the 
land by applications imder the timber and stone laws, and whose 
applications have been rejected. 

Mr. Raker. Put them out ? 

Mr. Finney. Yes. 

Mr. Raker. Is there any provision in the bill that all valid claims 
should be allowed to stand ? 

Mr. Finney. That is just the question I was going to touch on. 
How can a man get a valid claim oy filing on lands which are segre- 
gated ? 

Mr. Lenroot. Before approving this they would have to find that 
the selection was valid, and then the selection would be invalid. 

Mr. Finney. Now, here in a few words is the holding of the depart- 
ment. It is uniform and h^ been uniformly followed for many 
years: 

Pending the disposition of a school indemnity selection, even though erroneously 
received, no other application including any portion of the land embraced in such 
selection should be accepted, nor will any rignts be considered as initiated by the 
tender of any such application. 

Now that rule was commented on in Holt v. Murphy (207 U. S., 
415). The court said: 

Such a rule, when established in the Land Department, will not be overthrown or 
ignored by the courts, unless they are clearly convinced that it is wrong. So far from 
this being true of this rule, we are of opinion that to enforce it will tend to prevent 
confusion and conflict of claims. 
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The Chairman. You could not take the course suggested by Judge 
Raker on account of Mr. Lake, his client, out there, makmg it a 
business of carrying people around. 

Mr. Finney. He has been disposed of. There are hundreds of such 
appUcations. 

The Chairman. They write in to me. 

Mr. Finney. All these decisions of the department and courts have 
given them no rights. Mr. McDonald and Mr. Bergeson, who ap- 

5 eared before the committee recently, addressed a letter to the 
epartment yesterday in which they referred to the provision in 
section 1 that pending and unapproved selections, if otherwise regu- 
lar and subject to selection at the date of approval, may be approved 
and then refer to the proposed amendment, which I will discuss in a 
moment, and say that they represent certain settlers upon land em- 
braced in the selections made by the State of Montana, and that 
they assume that the bill as drawn and submitted by the department, 
does not protect those settlers. We did not have that in mind, 
because we did not know that there were any such, and we put in 
that clause "and for lands subject to approval,'' in order to protect 
power sites and mineral lands from being patented as State selections. 
There are many selections on the oil lands in Cahfomia made by the 
State and individuals using the State. Of coiu^e we do not care to 
have them ratified and confirmed. I talked with Mr. Bergeson and 
Mr. McDonald and told them it was a matter to take up with the 
State officials and dispose of there rather than by this law. I do 
not see that the Department of the Interior is especially concerned. 

Here is the State of Montana, which has made a number of selec- 
tions which are pending here and which will probably be ratified by 
this bill if enacted into law. Citizens of the State have gone on there 
and established a residence and want to get their lands as home- 
steads; technically, the land is not open to entn'^. We wUl be com- 
pelled to reject their appUcations- if presented. 1 suggested that they 
take the matter up with the State land board, and if the State saw fit 
to yield up to the settlers and give up the land, that would solve the 
difficulty. 

Mr. Raker. Just how do you draw that conclusion ? If a settler 
has no claim at all and it is all clear sailing, why then this legislation ? 
The State must have some doubt as to its right, doesn't it, and this 
legislation is for the purpose of affirming those claims ? Without the 
legislation the settler might get the land, might he not? If not, I 
would hke to have you explam. I would Hke to understand it. 

Mr. Finney. Judge, I tmnk it is for the purpose of removing doubts 
raised under recent decisions of the courts in California, Idaho, and 
Washington. Personally I doubt that any of those decisions are 
good law. 

Mr. Haeer. If those decisions do state the law, then the homestead 
claimants might have some rights ? 

Mr. Finney. Yes. 

Mr. Raker. As a matter of fact, this legislation is to secure the 
State's claim, and by doing that the homestead claim would be 
eliminated. 

Mr. Finney. Would be eliminated, but I do not understand that 
he has the right, because there has been no final determination of the 
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court of last resort that any one of those State selections is invalid. 
There has been a doubt, and the thought was to have Congress remove 
that doubt. The legislation is not based upon the idea oi the depart- 
ment that these selections were bad when made. 

Mr. La Follette. I understand that Montana would have a right, 
under the rules of the department, to amend their filings of selections 
and that vou would allow them to take lieu in place of anything that 
they would allow these settlers. 

Mr. Finney. They could surrender the selections upon which these 
settlers are Hving and take other lands. 

Mr. Lenroot. May I call your attention to line 11, section 1, 
page 2 : 

If otherwise lawful, are hereby ratified and confirmed. 

Now, doesn't that contemplate an absolute ratification upon a 
certain state of facts existing? And without a finding of the con- 
currence of that state of facts ? 

Mr. Finney. It would not relieve the Interior Department from 
finding that there was a loss of land, a surrender of a piece of land, 
which the State has not sold to someone else. It would not relieve 
us from examining into the question as to whether the land selected 
by the State was a parcel of the pubHc lands subject to selection. 

Mr. Lenroot. Even though you had approved it. This is where 
you have already approved: 

And all selections heretofore made and approved under said grants * * * if 
otherwise lawful, are hereby ratified and confirmed. 

That is right in the bill. 

Mr. Finney. I do not recall the occasion for that clause. 

Mr. Lenroot. You see what I had in mind, do you ? It is an abso- 
lute ratification as to these unlawful entries, and there is no deter- 
mination of that fact. 

Mr. Finney. I really do not recall the reason for that clause being 
inserted. 

Mr. Lenroot. It seems to me that if they were made and approved 
in the grants in accordance with the act there is no reason why the 
consummation should not be absolute. 

Mr. Finney. It seems to me that it should be omitted, but as to 
pending selections it is all right. 

Mr. Kaker.. I woujd like to have one statement from Mr. Kings- 
bury before the committee adjourns in regard to the State's atti- 
tude as to the position taken with regard to reserving certain rights 
against the lands of the State that are selected. Do you desire to 
say anything further on that ? 

Mr. Kingsbury. The State selected some 70,000 acres of land 
under the act of 1891 which was unappropriated nonmineral public 
land, and jears after it was selected, before the department acted on 
the selections, the lands were included within the forest reserve. 
The proclamation creating the fore'st reserve excepted from the force 
of the proclamation those entries, protecting the interests of the 
State. Under this bill, the wording that was just suggested, '^For 
public lands subject to selection at date of approval,'' would knock 
the State out of those 70,000 acres which Congress had unquestion- 
ably granted to the State. We do not waht Congress at this late 
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date, 18 years after it was granted to the State, to take it away 
from the State by this legislation, which it does. I think that is a 
fair statement. 

■ 

Mr. Lenroot. You object to the amendment. 

Mr. Kingsbury. I was speaking about Mr. Potter's amendment 
which provides that the Secretary of Agriculture would have au- 
thority to withhold any lands that should be withheld. 

Mr. Potter. Any lands that may be needed for pubUc purposes, 
such as the protection of municipal water supply, or some great 
public purpose, not otherwise to oner any objection at all. 

Mr. Kingsbury. Well, of course, as it appears it would give 
authority to withhold lands for any purpose if it was thought it was 
within the interest of the United States, but as Congress granted 
those lands to the State we do not think* any such provision should 
be included in this bill. 

Mr. Raker. So far as the California 70,000 acres is concerned, they 
have been settled and the selections are now pending. 

Mr. Kingsbury. In 1910 an act was passed authorizing the Presi- 
dent to withdraw certain lands and the power bill, No. 407, provides 
that where lands have been withdrawn under that act for power pur- 
poses the State shall have the right to the lands, reserving in the 
United States the right to enter and use the lands for power purposes. 
Now, that amendment will be very acceptable to the State, and we 
would Uke something of that kind inserted, and the Department of 
the Interior is perfectly willing that we should have that right. 

Mr. Raker. Mr. Finney, wiU you prepare an amendment in con- 
nection with Mr. Kingsbury's so that you can present it to the com- 
mittee ? 

Mr. Finney. I have talked with him, and we have not been wiUing 
to have selections in these sites ratified without reservation. The 
power bill provides for patenting them with a reservation. If any- 
thing further is needed is a question. 

Mr. Raker. WiU you go over it with him so that you can agree on 
something? 

Mr. Finney. We will try. It is pretty difficult to agree on some- 
thing which will satisfy all suggestions as to the bill now pending- 
Mr. Raker. But put some proviso in this bill so tjiat there can be 
no question that the State wul not lose its rights under this 70,000 
acres which have been selected, and which we are asking to have 
protected. 

The Chairman. Did the power bill have practically the same 
provision ? 

Mr. Finney. There is a provision here, subject to forest reserva- 
tions. That would not cover the entire situation because we have 
withdrawn other lands under this act of 1910. Oil fields have been 
withdrawn and a number of selections on the surface of oil fields. 
We do not want them to be patented under State selection without 
reservation of the minerals. Possibly the act of July 17, 1914, might 
cover that phase of it. 

Mr. Raker. What I want is that you and Mr. Kingsbury go over 
the matter and submit an amendment that will provide tms matter 
and protect the State selections of California. 
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Mr. Finney. I am not willing to ratify the selections at the expense 
of water-power sites and minerals. 

Mr. Raker. But put in a provision protecting such interests of the 
State that ought to be protected. Whether or not that is your view, 
I want to get it so that we can submit it to the committee. 

The Chairman. And let Mr. Kingsbury and Mr. Finney submit a 
couple of statements with reference to their views on it. If it seems 
unwise to you give your reason and let Mr. Kingsbury submit his 
reason. 

Mr. SiNNOTT. I would hke to ask Mr. Finney a question. I want 
to get this record clear. I want to send it out to the governor for 
specific reply from him. Gov. Withycombe's letter of March 21, 1916, 
which Mr. llawlev sent to the committee, was accompanied by a letter 
of the clerk of tlie State Land Board of Oregon, Mr. Brown, dated 
March 21, 1916, and on the first page of Mr. Brown's letter is the 
following statement referring to section 3: 

This would prevent the State from hereafter securing indemnity lands for school 
sections lost to the State by reason of fractional townships, mineral lands, or school 
sections homeste?'"'* before survey. 

Now, I understand you, Mr. Finney, to say that that is incorrect. 

Mr. Finney. Yes; section 3 does not relate to losses by reason of 
homestead settlements, or because the lands are mineral in character 
or because the townships are fractional. It relates to school lands in 
forest reservations. 

Mr. SiNNOTT. The letter states that no further exchanges shall be 
made except as provided in section 2. 

Mr. Finney. He is talking about section 3, 1 think. 

Mr. Lenroot. I see he is. 

Mr. SiNNOTT. But the bill itself is not subject to objection raised 
by the clerk of the State board. 

Mr. Finney. It is not subject to thai objection, as I understand it. 

Mr. SiNNOTT. Then he goes on to say, ^'and prevent the State from 
making selection of any indemnity lands except those included in 
national forests.'' 

Mr. Finney. He is correct as to that proposition so far as it relates 
to lands within national forests. If the State in the future tries to 
give up some lands in the national forests because they are in there, 
they would, under this bill, be confined in making their selections in 
lieu, to lands also within the limits of the national forests, and to 
that extent it is a limitation upon the right of selection, the right of 
exchange. 

Mr. Mays. You were going to suggest an amendment to that, were 
you not ? 

Mr. Finney. I am going to draw one up for consideration by the 
committee. 

(Thereupon, at 4.15 p. m., the committee adjourned until Wednes- 
day, April 5, at 10 o'clock a. m.) 
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